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2.  Opening Remarks

Digicel is pleased to express its interest in participating in the public consultation on the Market
Review of the Electronic Communications Sector 2025 published by the Regulatory Authority
of Bermuda (RA).

As a leading telecom operator in Bermuda, Digicel is committed to fostering an environment
that promotes innovation, competition, and consumer choice. We believe that our insights and
experiences can contribute meaningfully to the discussions surrounding the future of

telecommunications in Bermuda.

Digicel is eager to collaborate with the RA and other stakeholders during this consultation
process. We look forward to contributing our perspectives and working together towards a more
efficient regulatory framework that fosters investment, innovation and growth while keeping the

strongest possible competition in telecommunications markets.
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3. Introduction

The telecommunications market in Bermuda has undergone significant transformation since the
last regulatory review,! marked by intensified competition across all sectors. This evolution is
driven by a combination of new entrants, technological advancements, and competitive decisions
of incumbent operators, all of which have reshaped the competitive dynamics of the industry. As
Digicel navigates this new landscape, it is essential to recognize the implications of these changes
for competition analysis and decision-making on whether extant regulatory obligations are

justified or fit for purpose.

Service quality has increased, and prices have reduced in the recent evolution of Bermuda’s
communications market. Similarly, in broadband and mobile services, the current offerings
contradict the evidence used in previous SMP assessments in earlier ECMRs. Specifically, there
is no high symmetry in pricing between incumbents.

The mobile market has become increasingly competitive with the presence of a new player
(Paradise Mobile) and the recent commercial entry of two mobile virtual network operators
(“MVNOs”) in mobile services (B-Mobile and LiveNet). The changes in the number of market
players have affected market share conditions that were previously used as justification for SMP
assessments in earlier ECMRs. There is no longer symmetry in market shares between
incumbents. This new market structure has not only diversified the offerings available to
consumers but has also prompted us to rethink our services and pricing strategies to match its
inroads into our customer segments. Additionally, the potential presence of satellite provider
Starlink, with its footprint covering Bermuda, which offers mobile services in other geographies,
poses a potential threat to our mobile services, as it can enter the market at any time?.

In the fixed broadband sector, competition has similarly increased as the wider deployment of
fibre networks by OneComm and Digicel has improved service quality, accessibility and
availability. Also, TeleBermuda has carved a niche in the market with its repurposed fixed wireless
services. The anticipated entry of Starlink into this market in 2026, a global provider with

' The Regulatory Authority of Bermuda’s last regulatory review culminated in the publication of the RA’s 2020 Market Review:
General Determination dated 1%t September 2020.

2 According to map availability in Starlink’s websites (Result for Bermuda is “Starting in 2026”), Available at
https:/www.starlink.com/map
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significantly higher financial resources compared to incumbents, is expected to further disrupt
the status quo, providing consumers with more choices and putting additional pressure on prices.
As can be seen in various jurisdictions in the Caribbean region (Jamaica, Barbados, Trinidad and
Tobago), the rapid advancement of satellite providers such as Starlink with low barriers to entry
offering Low-Earth Orbit satellites will undoubtedly expand competition in the markets and
further negate any perceived market monopolisation by dominant players.

Furthermore, the fixed voice market has experienced increased competition from over-the-top
(OTT) providers; in addition, OneComm has intensified its pressure and won market share. The
usage of fixed voice services has declined due to the development of OTT voice services and the
presence of mobile services. This decline in fixed voice usage has been identified in the RA’s
Initial Consultation. Those changes have forced Digicel to adapt to remain relevant in a mature

market.

Lastly, the business connectivity market has also become more competitive, as the expanded fibre
deployment levels the playing field for incumbent providers, allowing them to compete more
effectively.

In summary, the telecommunications landscape in Bermuda is evolving rapidly, characterized by
heightened competition across mobile, fixed broadband, fixed voice, and business connectivity
markets. Those developments highlight the fact that market forces are doing their job to the
benefit of users and the Bermuda economy, and that regulatory obligations imposed under the

SMP regime are no longer justified.

In the remainder of this document, we respond to each of the questions posed by the RA in the

public consultation, and finish with a summary of our conclusions.
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4.  Digicel responses to RA consultation questions

Question 1: Do you agree with the RA’s initial conclusion that the merger control conditions
imposed in 2014 and 2015 on OneComm and Digicel are no longer fit for purpose and should
be removed (Section 4 paragraphs 48 and 49 of the Consultation Document)?

Digicel agrees that the merger control conditions are no longer relevant as the market
circumstances have changed very much since that time, and the rationale for those conditions is
no longer present. It is standard practice of competition authorities in most jurisdictions when
they impose behavioural remedies such as the ones imposed on OneComm and Digicel in 2014
and 2015, that those remedies apply usually for a limited time defined in the authority’s decision.
At the end of the defined period, either those remedies expire automatically, or the authority
revisits the competitive situation to assess if those remedies should be extended by another period.
In many cases, the number of additional extensions is also limited.

More specifically, as referenced in paragraphs 48 and 49 of the Consultation Document, Digicel
has made considered representations to the RA which have provided a comprehensive overview
of its intention to decommission its existing copper network. To date, Digicel continues to work
with the RA to advance its position that it is simply unfeasible to continue to operate an end-of-
life network where there are increasing operational and financial constraints. Digicel has
successfully launched its fiber network which provides a viable and sustainable option where
customers who previously accessed to BTC’s copper network are in no worse position than

previously had with service from the copper network.

Digicel has ensured that in its continued drive to decommission its legacy network, to adhere to
the obligations set out by the RA, in particular ensuring that any other provision of electronic
communications services is done through a technology-neutral basis, thereby ensuring that access
seekers who uptake services on our new/alternative network are no worse off that on the copper
network.? Therefore, Digicel thinks that the expiration of the remedies mentioned on Section 4,
paragraphs 48 and 49 is long due.

3 Section 314 of the Market Review of the Electronic Communications Sector, Final Report, Decision & Order, Date: 1 September
2020 https://cdn.prod.website-
files.com/62670c93ceef61f2e8acclce/62fe985a63e52b8158f39bSa2020%2009%2001 Market%20R eview%200f%20the%20Electr
onic%20Communications%20Sector%20Final%20Report%20Decision%20and%200rder.pdf
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Question 2: What are your views on the RA’s preliminary identification of relevant product and
geographic market contained in Section 6?

Digicel sets out its main views for each service on the RA’s initial conclusions regarding its
definition of markets in Bermuda’s electronic communication sector.

1. Fixed Broadband Services

In general, Digicel partially agrees with RA’s initial conclusions about the definition of two
relevant markets for this service:
= Retail provision of fixed broadband, provided over any technology, and for any speed, on
an island wide basis
» Wholesale provision of fixed broadband Internet connectivity, provided over any
technology, and for any speed, on an island wide basis.

Digicel agrees with the following: (i) the limited demand-side substitutability between fixed
broadband services and mobile data services; (ii) the absence of separate markets based on
different speeds or technologies; (iii) the likelihood that Fixed Wireless Access services form part
of the chain of substitution linking fixed broadband products, which implies that TeleBermuda
International Limited is a current competitor of Digicel; and (iv) that the relevant geographic
market is island-wide.

Digicel partially agrees with RA’s market definition on account for the non-inclusion or analysis
of the impact of Low Earth Orbit (LEO) satellite broadband services as part of the relevant
market. Whilst LEO satellite broadband services are not currently offered, Digicel notes that
Bermuda is one of the countries earmarked for the launch satellite service by the likes of Starlink
in 2026.* This aligns with the trends being evidenced in the sector where, in addition to Starlink,
other satellite providers are getting ready to enter the broadband business, like Project Kuiper
from Amazon which expects to start providing services by the end of 2025. With Bermuda being
poised geographically and commercially as a viable jurisdiction for satellite services, such entities
may eventually see the launch of such services in Bermuda.’ Therefore, considering that the

4 According to map availability in Starlink’s websites (Result for Bermuda is “Starting in 2026”), Available at
https:/www.starlink.com/map

3 See, e.g. https://www.aboutamazon.com/news/innovation-at-amazon/what-is-amazon-project-kuiper
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market review should be performed under a forward-looking analysis,® it is necessary to evaluate
the substitutability between LEO satellite broadband services and fixed access broadband services.
We consider that retail provision of the fixed broadband market should include LEO satellite
broadband services because these services offer the same benefits as fixed broadband and FWA
from the user perspective, providing island-wide coverage and similar speeds. Additionally, the
prices offered by Starlink would be competitive compared to the current offerings in Bermuda.

On the other hand, although we agree that mobile and fixed broadband services are not in the
same market, we would like to highlight that mobile services could exert some competitive
pressure on fixed broadband services. This is due to the presence of mobile services in Bermuda
that offer unlimited high-speed data, which may incentivise some consumers to replace their
broadband services with mobile services (using data sharing). We are not suggesting that users
will fully replace fixed broadband with mobile services; however, this could eventually be the

case for a certain group of consumers with lower data needs at home.

Consequently, Digicel suggests that: (i) The RA should include or at least analyse the inclusion
of LEO satellite broadband services in the retail fixed broadband market; and (ii) The RA should
consider the competitive pressure exerted by mobile services when assessing the need of ex-ante
regulation on these markets (specially, retail market). Moreover, when this market review analysis

should be forward-looking.
2. Mobile Services

In general, Digicel agrees with RA’s initial conclusions about the definition of three relevant
markets for this service:

* The island wide provision of retail mobile services (i.e. voice, text and data).

» The island wide provision of wholesale mobile services.

* Wholesale voice call and messaging (SMS/MMS) termination services on each mobile

sectoral provider’s network.

¢ Section 22 of Electronic Communication Act (2011) states:
“The Authority shall issue a notice that identifies any relevant product and geographic market which in its view appears to be
susceptible to the imposition of ex ante remedies, based on a forward-looking assessment”

7
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Digicel agrees with the following:

(1) the mobile services market includes both access and voice calls, as well as voice, text
and data services;

(i1) the mobile services market includes both business and residential customers;

(i)  prepaid and postpaid services are in the same market;

(iv)  there are no separate markets by technologies (2G, 3G, 4G and 5G);

(v) the retail mobile market is separate from the fixed voice retail market;

(vi)  there exists a wholesale mobile services market, corresponding to the retail services
market, which includes MVNO access, service provider access and self-supply; and that
the relevant geographic market is island-wide (due to providers’ 4G coverage).

Nonetheless, we have some comments regarding the market definition analysis made by the RA.

Firstly, we want to highlight that the RA correctly recognizes that OTT apps running over mobile
data can functionally substitute traditional mobile voice and SMS services. Although, we agree
that OTT apps do not belong to the same market as mobile services because they do not include
data packages; we believe RA’s analysis should further develop the expected impact of OTT apps

on mobile services concerning competition among operators.

Regarding competition analysis, we highlight that the European Commission, in its Guidelines
on market analysis and the assessment of significant market power under the EU regulatory
framework for electronic communications networks and services, suggests that National
Regulatory Authorities should assess whether OTT services may provide partial or full substitutes
for traditional telecommunication services, as OTT services have emerged as a potential
competing force to retail communication services. ’ Similarly, the Body of European Regulators
for Electronic Communications, in its 2016 Report on OTT services, concludes that in the future,
National Regulatory Authorities will need to address new challenges in assessing the competitive
dynamics of the market and the relationship between OTT services and electronic

communications services.?

7 Communication from the European Commission 2018/C 159/01 “Guidelines on market analysis and the assessment of
significant market power under the EU regulatory framework for electronic communications networks and services”. Paragraph

36, Available at: https:/eur-lex.europa.eu/legal-content/EN/TXT/PDF/2uri=CELEX:52018XC0507(01
8 Body of European Regulators for Electronic Communications (BEREC) “Report on OTT services”. January 2016. Page 30,
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In the Caribbean region, the Telecommunications Authority of Trinidad and Tobago (TATT), in

its consultation document published on 30™ October 2024, committed to undertaking market

assessments aimed at classifying OTT services as public telecommunication or broadcasting

services, as well as providing further commitment to adapting its legislative and regulatory

frameworks as required.”

Secondly, we have the following comments on RA’s substitution analysis between the retail

mobile market and the fixed voice retail market-

Digicel is aligned with the RA’s statement that demand-side substitutability is limited to
one way only. Mobile voice services are used as substitutes for fixed voice service. We agree
that fixed voice services cannot be a substitute for mobile services because of the mobility
attribute, but also because mobile services include SMS and data.

However, the limited substitution observed between mobile and fixed voice services is also
observed between OTT and mobile services. We define as limited substitution because the
substitution occurs between mobile voice services and fixed voice and OTT voice services.
The substitutability between these services relies on voice call services. We consider that the
RA should take into account the consumer perspective on the substitutability between

these services when assessing market definition.

Additionally, the RA considers fixed voice services and mobile services to be
complementary because a substantial number of consumers maintain access to both. We
believe this is not a robust argument for considering both services as complementary. It is
not enough justification that two products are bought at the same time to be considered as
complementary products.

This could be occurring due to the presence of bundles where both services are included.
To analyse a possible substitution between both services, the RA should examine the
evolution of minutes used by consumers, differentiated by both services. For example, the

RA’s data suggests that between 2019 and 2022, there was a reduction in the number of

Available at:
h

://

vices.pdf

9

Framework on Over-the-Top (OTT) Services in Trinidad and Tobago, Available at: https:/tatt.org.tt/wp-

content/uploads/2024/12/Framework-on-OTTs-for-publication.pdf

9
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fixed line subscriptions (from 30,329 to 28,609), while, in the same period, the number of
mobile line subscriptions slightly increased (from 52,316 to 53,278). This evolution suggests
that both services are perceived as substitutes rather than complements.

In conclusion, although we are aligned with the RA’s market definition, it would be prudent for
the RA to consider the following;
(1) the RA should analyse the impact of a higher use of OTT apps on the expected
competition in the retail mobile market; and
(i)  the RA should perform a thorough analysis of substitutability between mobile voice
services, fixed voice services and OTT voice services. Regarding the RA’s contemplation
of these suggestions, Digicel finds it reasonable to emphasize that it is crucial to
consider not only the current scenario but also the expected scenario, as the analysis
should be forward-looking.

3. Fixed voice services

Digicel does not agree with the RA’s initial conclusions about the market definition for this
service:
» The island wide provision of retail voice services (i.e. voice call origination) from a fixed
location; and

= Wholesale voice call termination services on each fixed voice sectoral provider’s network.

On one hand, Digicel agrees with the following: (i) the market including both fixed access and
fixed voice call services; (ii) the market including residential and business users; and (iii) mobile
services and fixed voice services not being in the same market. On the other hand, Digicel does
not agree with the assertion that market does not include Unmanaged VoIP Services (OTT voice

services).

Regarding the analysis of OTT voice services, the RA recognizes that OTT voice services can
provide similar functionalities as fixed voice services. However, the RA has decided to exclude
OTT voice services from this market because there are requirements that prevent standalone fixed
voice subscribers from viewing these OTT voice services as direct substitutes. Specifically, the RA

mentions the following requirements for both users (those who make and those who receive the

call):

10
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Have a fixed broadband connection or mobile data connection;
Own a compatible device;

Have installed the relevant application on the device;

Have the device turned on; and

Be logged in to the service.

The RA did not conduct a proper evaluation of the capability of devices and users to meet these

requirements. In other words, the RA has not provided an explanation of how the devices used

for OTT voice services fail to meet these requirements.

In this regard, we note that these requirements could be partially met by some devices such as

laptops, desktops or even tablets. However, there is one device that definitely meets each and

every requirement (i.e., smartphones). See the considerations relative to same:

Smartphones have a constant connection to the internet through mobile data or Wi-Fi
networks. Considering that mobile data coverage is island-wide, we can say that the people
of Bermuda are constantly connected to the internet through smartphones. Ninety-two
percent of the population has a mobile data connection

Most OTT apps are compatible with smartphones (iOS or android). There are only a limited
number of OTT apps that are restricted to certain smartphones, such as FaceTime (iOS).
Nonetheless, the most widely used app, WhatsApp, is compatible with all smartphones.
There are no difficulties in installing OTT apps (most are free to use). In fact, some
smartphones include these OTT apps by default. In any case, most mobile users have
WhatsApp installed on their smartphones.

Nowadays, smartphones have long battery life, and users tend to keep their devices turned
on at all times. This is because smartphones meet any user needs, such as providing a clock,
alarm, messaging, video streaming, etc.

Finally, all smartphones’ users are, by default, logged into their OTT apps. These apps do
not require users to log in every time they open them; this is specifically the case with
WhatsApp.

Therefore, we consider there is no justification to exclude OTT voice services from the fixed voice

market. In fact, the evolution of the fixed voice minutes used in recent years is a clear signal that

users are substituting fixed voice services with other, more useful services, such as mobile services

11
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and, especially, OTT voice services, which allow users to make not only calls but also high-quality
video calls.

As mentioned before, Digicel holds the position that the RA should conduct a proper
substitutability analysis regarding voice calling services. As stated earlier, there is a clear change
in the market dynamic for this service, particularly, after the COVID-19 pandemic, which
boosted the use of OTT apps for video calls, texting and voice calls.

In conclusion, Digicel does not agree with RA’s market definition because OTT’s voice services
are not included in the same market as fixed voice services.

4. Business connectivity services

In general, Digicel partially agrees with RA’s initial conclusions about the definition of two
relevant markets for this service:
= A single, island-wide, retail business connectivity market regardless of the speed of
transmission.

= Asingle, island-wide market for wholesale terminating segments.

Digicel agrees with the following:
(1) the business connectivity market being distinct from the fixed broadband services
market;
(ii)  the absence of separate market based on different transmission speeds or
technologies; and
(iii)  the consideration of an island-wide market due to the limited evidence for
evaluation a separate subnational market (both in and outside Hamilton).

Digicel holds a position of partial agreement with the RA’s market definition because RA’s non-
inclusion nor analysis of LEO satellite broadband services as part of the retail business
connectivity market. In this regard, Digicel considers that retail business connectivity market
should include LEO satellite broadband, as LEO satellite broadband services could offer a similar
existing solution in Bermuda’s market. For instance, Starlink (who is expected to enter Bermuda’s
market in 2026) offers business solutions on its website.!” Also, other initiatives like Project

19 Information about business services provided by Starlink is available at https:/www.starlink.com/business

12
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Kuiper by Amazon, who announced that they are preparing service offerings specifically aimed
at business customers.'!

In addition, in a forward-looking analysis, the RA should examine how the expected market entry
of Starlink would affect the competitive dynamic in this market. In particular, it should consider
that satellite providers such as Starlink amongst ors could negotiate and enter into contracts to
provide worldwide internet coverage to multinational companies, many of which have offices or
subsidiaries in Bermuda. Likewise, LEO satellite broadband providers can offer business

connectivity in different environments at similar speeds (land mobility, maritime, aviation).

Consequently, although we partially agree with market definition, Digicel suggests that the RA
should include or at least analyse the inclusion of LEO satellite broadband services in this market.

5. General Comments

Finally, we want to highlight some general comments regarding RA’s preliminary identification
of the relevant product and geographic market.

Firstly, RA’s identification of the relevant product does not broadly discuss the expected impact
of market evolution. In other words, RA does not consider how the market definition could
change if certain foreseeable market developments occur. For instance, RA does not analyse the
impact of LEO satellite services on the market definition of broadband and business connectivity
services. Similarly, RA does not analyse how the development of OTT services has impacted and

will continue to impact the market definition of mobile and fixed voice services.

The fact that RA does not consider these aspects in its market definition assessment is contrary
to the guidelines mentioned in RA’s ECMR Initial Consultation, which states as follows:
81. In both cases, the analysis should be forward-looking across the ECMR period considering
market and technology trends and dynamics and expected or foreseeable market and
technology developments.

Secondly, we find it prudent to seek clarification on how the RA applied the hypothetical
monopolist test to arrive at its findings. Guided by Clause 84 and 89 of the RA’s ECMR Initial

Consultation which states as follows:

1 See, e.g. What is 'Project Kuiper,' Amazon’s New Satellite Internet Initiative?

13
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“84. A key tool for assessing demand and supply-side substitutability is the hypothetical
monopolist test. The test considers what would happen if a hypothetical monopolist supplying
the focal product were to make a Small but Significant and Non-transitory Increase in Price
(SSNIP), while holding the prices of all other products and services constant. A price increase
of 5-10% on the current price level is typically used to conduct the test.

89. Note that it can be challenging to apply the hypothetical monopolist test empirically. This
would require detailed market data on customer behaviour in response to price changes,
which are often not available. Instead, the test is often applied as a theoretical exercise,
drawing upon available market data, bistoric trends and likely future developments.
Relevant evidence from other jurisdictions may also be used to provide guidance on customer
bebaviour and/or market boundaries.”

It was observed that no mention was made of any customer surveys to ground the findings of the
SSNIP test in market realities. A customer survey involving Bermudian respondents in the
Electronic Communication sector could have provided insights into their usage of
telecommunications services, covering both their current consumption of these services
(including volumes and prices paid, as well as other factors they deem most important when
making rational consumption decisions) and their perceived behaviour in the event of variations
to the product characteristics of those services. For example, whether respondents would change

providers or adjust their usage following changes in prices.

Rather, the market analysis is primarily driven by SSNIP assumptions regarding demand/supply-
side substitutability that are not representative of the market dynamics intrinsic to the Bermuda
EC sector. If this was the approach undertaken by the RA, it stands to reason that its findings
should be considered theoretical in nature and not representative of the market realities prevalent
in Bermuda's electronic communications sector. The aforementioned customer survey represents
an opportunity missed by the RA to ground its assumptions in present market realities, and the
lack thereof significantly erodes the veracity of the findings of the RA's market review exercise.

14


http://www.digicelbermuda.com/

Docusign Envelope ID: 5B8F1651-4E59-4532-A650-BOBE55689091

Digicel Bermuda

46 Cedar Ave

Hamilton

Bermuda, HM11
www.digicelbermuda.com

Question 3: Do you agree with the RA’s initial assessment of the SMP sectoral providers set out
in Section 7¢

Digicel does not agree with the RA’s initial assessment to maintain its previous conclusion that
Digicel and OneComm have SMP jointly. We understand that this initial assessment is based on
the position that the RA has not found evidence of any material changes in the market share of
the relevant markets. Below, we explain the reasons why Digicel is of the view that, in recent
years, significant market changes have occurred in the relevant markets, suggesting a more
competitive context that should lead to a different conclusion regarding the RA’s SMP

assessment.

Additionally, we provide some comments on the analysis performed by the RA in identifying
relevant markets susceptible to ex-ante regulation. Specifically, we highlight certain aspects of the
RA’s analysis with which we do not agree.

1. Fixed Broadband Services

Digicel considers that the three criteria set out in Section 22(2) of the ECA 2011 have not been
met for fixed broadband services. Similarly, Digicel does not agree with the RA’s statement that
there is no evidence of any material changes in the market shares of fixed broadband services,
which is used to support its conclusion that Digicel and OneComm jointly have SMP (as reached

in the 2020 market review). Below, we explain the reasons that justify our statements.

> Section 22(2a) of the ECA 2011
Firstly, Digicel does not agree with the RA’s conclusion regarding the presence of high and non-

transitory barriers to entry. The RA supports its conclusion with the argument that the small size
of Bermuda’s market itself represents a barrier due to an insufficient scale, making market entry

an unattractive proposition.
However, the assumption that the small size of Bermuda market by itself makes entry

unprofitable is inconsistent with the economics of the fixed broadband business and evidence
from the Bermuda market.
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Firstly, the RA looks at fixed broadband operators in Bermuda as standalone operators. However,
Digicel is a multinational company that operates telecommunications networks in many
countries other than Bermuda. There are many technical, commercial and administrative
functions that can be shared across different operations. Therefore, economies of scale for those
functions should be measured at the group level, not the Bermuda one, especially, when there
are many potential entrants to the Bermuda market which are telecommunications groups much
bigger than Digicel.

The main activity which has economies of scale at the national level is the fixed access network.
However, the size of the market is only one of the drivers of profitability of a fixed network.
There are other drivers such as ARPU, user density, market share, etc. that can turn a small
operation profitable (see, e.g. Soria and Herndndez-Gil (2010)'?). All of those drivers other than
size are especially favourable to competition in Bermuda, a high-income country with high
population density and short distances.

Also, the small size of the market lowers entry barriers. Deploying a fixed broadband network
requires a large upfront investment which is roughly proportional to the number of potential
and actual customers. In small markets, capital requirements are a lower barrier, because there

are many more potential investors that can invest a relatively small sum.

The RA has also not acknowledged or considered the fact that economies of scale have a very
different impact on different technologies. Fixed broadband operators use two different types of
technologies: wireline networks and fixed wireless access networks (FWA). The RA implicitly
assumes FWA economics to be like those of wireline networks. However, this assumption is not
correct. FWA display very different cost functions than wireline networks. Specifically,
economies of scale have a much smaller importance in FWA, so that FWA can achieve the
minimum efficient size with a very small market share (see, e.g. Soria and Herndndez-Gil
(2008)13).

12 Soria, Bruno and Herndndez-Gil, Félix, Do NGAN Economics Allow for Network Competition? (June 15, 2010).
Communications and Strategies, No. 78, pp. 23-78, June 2010, Available at SSRN: https://ssrn.com/abstract=181
13 Soria, Bruno and Herndndez-Gil, Félix, Exploring Potential Natural Monopoly Properties of Broadband Access Networks
(September 20, 2008). 19th  European  Regional ITS Conference, Rome, Italy,  Available at
SSRN: https://ssrn.com/abstract=1557843
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Furthermore, FWA services have strong economies of scope with mobile services. In this regard,
recent market developments in the U.S. demonstrated that mobile services providers have
expanded into broadband services using FWA.'* 15 In fact, the fastest-growing home broadband
provider in the U.S. is T-Mobile using FWA.!¢ Giving this, high barriers to entry should not be
expected for mobile operators wishing to enter the broadband services market in the future. This
recent market development must be taken into consideration in a forward-looking analysis,

especially considering that the current mobile services market in Bermuda has five providers.

Finally, the RA assumption that Bermuda fixed broadband operators are operating at below
minimum efficient scale is based on the findings of a report by Plum (2017)"”. However, those
findings are based on anecdotal evidence from countries much larger than Bermuda and with
lower income. As shown in Soria and Herndndez-Gil (2010), ceteris paribus operators in high
income countries have lower minimum efficient sizes, and the same happens for countries with
relatively small and smooth rural areas. That means that the minimum efficient scale of operators
in Bermuda should be much lower than in the countries mentioned in the report. Therefore,
absent a rigorous statistical analysis that cannot be found in the Plum report, its conclusions
cannot be applied to Bermuda fixed broadband markets. Also, the fact that Bermuda operators
are profitable is an additional and strong piece of evidence against the RA assumption.

We also consider that the evaluation of barriers of entry was not conducted with a forward-
looking analysis; otherwise, the RA would have considered the potential competition other

companies could exert on incumbents.

For instance, the expected entrance of Starlink is a clear indication of the absence of barriers to
entry for LEO satellite broadband services. This is because LEO satellite broadband services
operate on a global scale, where the small size of Bermuda does not diminish the incentive to
enter this market.

17 Plum, Effective telecoms regulation in the island states of the Caribbean, 2017. https://plumconsulting.co.uk/effective-telecoms-
regulation-island-states-caribbean/
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> Section 22(2b) of the ECA 2011

Secondly, Digicel does not agree with the RA’s conclusion on section 6.1.4 that a technological

change is unlikely to significantly disrupt the broadband service market within the time horizon
of the market review. The RA arrives at this conclusion by suggesting that (i) new entry by FWA
operators is likely to fail, and (ii) that LEO satellite broadband services may not affect current
competition because no applications have been submitted, or licences issued to any potential
sectoral providers for satellite broadband services. We believe that the evaluation of technological
changes was not conducted with a forward-looking approach. Specifically, the RA does not
analyse the expected evolution of broadband service market over the next four-year regulatory
period, as stated in the RA’s ECMR Initial Consultation.
“104. In addressing this criterion, the level of competition in the market should be
assessed on a forward-looking basis over the ECMR period. This assessment should cover
expected developments in the market, technological developments and market trends, and
consider if the market is tending to effective competition (and if so, how soon). The period
over which the forward view should be taken is the period for which the ECMR will
remain current before it is reassessed (i.e. 4 years). The further into the future effective
competition is expected to materialise, the more likely it is that the second criterion will be

Sfulfilled.”

The RA analysis is incorrect in both its statements. First, because the fact that Wave/Horizon
failed to consolidate as a viable FWA operator after its entry in 2021 and finally exited the market
by 2024 does not necessarily mean that another new entrant cannot do so. Actually, there was
another case of successful deployment of FWA services in this period: TeleBermuda International
acquired the assets of World on Wireless which were on liquidation and used them to launch its
own FWA network.

Also, if we consider the next four-year period as the relevant timeframe for the analysis, it is clear
that a significant technological change will occur in the Bermuda’s broadband services market
due to the expected entrance of Starlink in 2026. Starlink’s likely entry will increase the number
of network-based providers from 3 to 4, a number that is considered as equivalent to effective
competition in European Union countries which are leaders in fibre network deployment, such
as Spain'® or Portugal.

18 Comisién Nacional de los Mercados y de la Competencia (CNMC), RESOLUTION APPROVING THE DEFINITION AND
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Furthermore, a potential entrant needs not to actually enter a market to disrupt market dynamics
and deprive incumbent operators of SMP. Economic theory states that, in a contestable market,
the credible threat of entry by a potential new entrant forces incumbent providers to act as if they
were in a competitive market. Baumol, Panzar and Willig (1982) explained this as follows:

“We define a perfectly contestable market as one that is accessible to potential entrants and

has the following two properties: First, the potential entrants can, without restriction, serve

the same market demands and use the same productive techniques as those available to the

incumbent firms. Thus, there are no entry barriers in the sense of the term used by Stigler.

Second, the potential entrants evaluate the profitability of entry at the incumbent firms’ pre-

entry prices.”

They also conclude that incumbents in a contestable market do not have market power:
“However, here, the traditional welfare problems of monopoly behavior are solved by the
pressure exerted by the presence of potential entrants. To achieve sustainability, even a
natural monopolist must operate in an efficient manner and must earn no more than a
normal rate of return on its capital investments. That is, in contestable markets a monopoly

firm can only earn zero economic profit and must operate efficiently.” %

As a provider of fixed broadband services, Starlink meets in Bermuda all the properties of a
potential entrant in a contestable market:
» Starlink can serve the same customers that incumbent fixed broadband providers do

without any restriction. It has the network already in place, has developed the services and

ANALYSIS OF THE MARKETS FOR LOCAL WHOLESALE ACCESS FACILITATED AT A FIXED LOCATION AND
CENTRAL WHOLESALE ACCESS FACILITATED AT A FIXED LOCATION FOR MASS MARKET PRODUCTS, THE
DESIGNATION OF THE OPERATOR WITH SIGNIFICANT MARKET POWER AND THE IMPOSITION OF SPECIFIC
OBLIGATIONS, AND AGREING TO THEIR NOTIFICATION TO THE EUROPEAN COMMISSION AND THE EUROPEAN
REGULATORY BODY FOR ELECTRONIC COMMUNICATIONS (RESOLUCION POR LA QUE SE APRUEBA LA
DEFINICION Y ANALISIS DE LOS MERCADOS DE ACCESO LOCAL AL POR MAYOR FACILITADO EN UNA
UBICACION FIJA'Y ACCESO CENTRAL AL POR MAYOR FACILITADO EN UNA UBICACION FIJA PARA PRODUCTOS
DEL MERCADO DE MASAS, LA DESIGNACION DEL OPERADOR CON PODER SIGNIFICATIVO DE MERCADO Y LA
IMPOSICION DE OBLIGACIONES ESPECIFICAS, Y SE ACUERDA SU NOTIFICACION A LA COMISION EUROPEA Y AL
ORGANISMO DE REGULADORES EUROPEOS DE COMUNICACIONES ELECTRONICAS),
ANME/DTSA/002/20/MERCADOS ACCESO LOCAL CENTRAL, 6 October 2021.

% Baumol, William J., Panzar, John C. and Willig, Robert D., Contestable Marets and The Theory of Industry Structure, Harcourt
Brace Johanovich Inc., New York, 2002 Page 5.

20 Baumol, William J., Panzar, John C. and Willig, Robert D., Contestable Marets and The Theory of Industry Structure, Harcourt
Brace Johanovich Inc., New York, 2002 Page 6.
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has an active distribution channel in its website.?! Its network covers the whole Caribbean
area, including Bermuda.?* Also, Starlink packages are comparable with those in the
Bermuda fixed broadband market: it offers unlimited data for monthly prices that range
from $99 in Puerto Rico and the US Virgin Islands to $120 in the US. Those prices fall in
the low range of fixed broadband prices in Bermuda: $80 - $300 for OneComm, $80 - $315
for Digicel, and $79 - $209 for TeleBermuda (Table 2).

» Starlink would face no exit barriers if its market entry resulted unprofitable, because they
need not to incur in any sunk investment.

= Starlink can also evaluate the profitability of its entry based on current market prices, since
those prices are publicly known.

Therefore, even under the current situation when Starlink has not entered the market, the RA
should include in its analysis the impact of the potential thread of Starlink’s entrance on
competition. In other words, while it is highly likely that Starlink will enter Bermuda’s
broadband market within the four-year regulatory period, the mere possibility of its potential
entrance itself deprives incumbent operators of SMP.

Furthermore, Starlink is the most advanced but not the only broadband LEO satellite initiative
with other providers showing concerted interest in advancing their networks in the region before
2029. That would add additional pressure on incumbent providers and render the market even

more competitive.

> Section 22(2c) of the ECA 2011
Thirdly, Digicel does not agree with the RA’s conclusion that ex post competition rules are

insufficient to promote or preserve effective competition in the event of market failure resulting
from the existence of SMP. In particular, we do not agree with the assumption of the existence
of SMP, as we explain below; there is no evidence to support that the broadband services market
is experiencing the presence of SMP. Therefore, considering that there are not high barriers to
entry and that an expected technological change will improve competition, it is unlikely that a

2 See https://www.starlink.com/service-plans

22 Starlink offers its services now in Bahamas, Barbados, Canada, Dominica, Grenada, Guadeloupe, Haiti, Jamaica, Martinique,
Puerto Rico, Republica Dominicana, Saint Martin, Trinidad and Tobago, the US and the US Virgin Islands. See
https:/www.starlink.com/pr/map
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market failure will occur without a competitive response from providers other than Digicel and

OneComm.

> RA’s initial assessment of SMP
Finally, the RA states that there is no evidence of any dramatic change in the market share of the

fixed broadband market, which suggests that the SMP assessment made in the previous market
review is likely still accurate.

Digicel does not agree with the RA’s conclusion and its basis because the fixed broadband market
has experienced changes that contradict the arguments supporting the RA’s conclusions in the
previous market review regarding the SMP assessment. Specifically, it is not observed that
OneComm and Digicel have symmetric market shares, nor is it observed that the prices of
OneComm and Digicel are very closely aligned.*

Regarding the evolution of market shares, we found that, when comparing 2019 and 2022,
OneComm’s market share increased from 53% to 62%, while Digicel’s market share decreased
from 44% to 36%. This change in market shares clearly contradicts any argument for the presence
of symmetric market shares; furthermore, it affects the conditions that sustain a fixed broadband
market with a hypothetical joint SMP. We believe that it is difficult to support an eventual joint
SMP when the companies have significant differences in market shares (61.8% compared to 36%
in 2022). In addition, Digicel highlights the presence of a third player (TBi), which has nearly

tripled its market presence from 0.6% to 1.7% over four years.

Table 1. Evolution of broadband services market shares by company, 2019-2022

Company 2019 2020 2021 2022 22vs 19
OneComm 53.46% 52.56% 55.21% 61.81% 8.35%
Digicel 44.43% 44.43% 44.06% 36.03% -8.40%
Link 1.11% 1.06% 0.73% 0.45% -0.66%
Thi 0.60% 1.53% 0.00% 1.71% 1.11%
FKB 0.41% 0.43% 0.00% 0.00% -0.41%

Source: Electronic Communications Annual Market Analysis Report 2022.%

Regarding current tariffs, we observe that the main players in the market offer different prices,
along with variations in download and upload speeds. This contradicts any argument for the

23 Market Review of the Electronic Communications Sector (1 September 2020). Paragraph 416.

24 Available at: https://www.ra.bm/reports/electronic-communications-annual-market-analysis-report-2022
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presence of aligned prices between Digicel and OneComm, as stated in the previous market
review. Additionally, it is difficult to sustain a joint SMP context in this market, considering the
differences in prices, the presence of a current third player (TBi), the expected fourth player
(Starlink), and the variations in offerings in terms of speeds and other benefits. Below, we present
tariffs for residential broadband services according to the companies’ websites as of February
2025.

Table 2. Tariffs for residential broadband services in Bermuda, as of February 2025

Download Upload speed OneComm Digicel Home TBi Internet
speed (Mbps) (Mbps) Fibrewire Fibre
25 10 $80
50 n.d. $79
50 10 $80
75 15 $115
100 30 $100
150 20 $130
200 n.d. $109
200 50 $140
300 n.d. $129
300 50 $170 ($120)
450 n.d. $169
450 50 $205
450 200 $192
600 n.d. $209
650 75 $235 ($150)
650 200 $230
1024 75 $300
1024 200 $315

Note: It does not include temporal offers. In parenthesis, tariffs with contract duration commitment. TBi’s
website does not provide information about upload speeds. Source: Companies websites.

In conclusion, the RA’s determination of the fixed broadband market as one susceptible to ex
ante remedies is incomplete and inconsistent with the forward-looking approach required in
Section 22(1) of the ECA 2011. The market evidence shows that there are not high barriers to
entry in this market, and it is expected that a technological change will improve competition in
the near future. Likewise, the RA’s conclusion that the previous SMP assessment is still accurate
does not take into account the significant changes observed in recent years in the fixed broadband
market. These significant changes now contradict the previous justifications used by the RA to
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support its conclusion regarding the presence of joint SMP in this market. Specifically, there are
no symmetric market shares between OneComm and Digicel, and our prices and offers are not
aligned.

2. Mobile Services

Digicel considers that the three criteria set out in Section 22(2) of the ECA 2011 are not met for
mobile services. Similarly, Digicel does not agree with the RA’s statement that there is no
evidence of any material changes in the market shares of mobile services, which is used to support
its conclusion that Digicel and OneComm jointly have SMP (as reached in the 2020 market
review). Below, we explain the reasons that justify our statements.

> Section 22(2a) of the ECA 2011
Firstly, Digicel does not agree with the RA’s conclusion regarding the presence of high and non-

transitory barriers to entry. The RA supports its conclusion with the argument that the small size
of Bermuda’s market itself represents a barrier due to insufficient scale, making market entry
(even for retail-only players) an unattractive proposition. In this regard, we want to highlight that
the mobile services market has experienced the entry of new players, which demonstrates that

the assertion of high barriers to entry is unrealistic.

Specifically, the mobile services market has seen the entry of a new player (i.e., Paradise Mobile),
which has been operating since December 2023, along with two recent MVNO entrants (i.e.,
LiveNet and B-Mobile). The entrance of Paradise Mobile is strong evidence of the absence of high
barriers to entry, given that its offerings have competitive prices compared to incumbents, with
similar levels of coverage, speeds, and benefits.

Additionally, the recent entry of MVNOs into the Bermuda market is evidence that the retail
mobile market is competitive, or at least perceived as a market where competition could develop.
We highlight that for MVNOs have reduced barriers to entry as there are no costs towards capital
expenditure required for entry into the mobile services market. With costs being low, the
possibility for quickened profitability is higher®. For example, an MVNO would only incur
marketing and commercial costs, which could be lower when considering that marketing and

commercial cost centres may vary across the different countries where MVNOs operate.

25 Walden, L. (2015). Telecommunications Law and Regulation (5th ed.). Oxford University Press., Page 609
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> Section 22(2b) of the ECA 2011
Secondly, Digicel does not agree with the RA’s conclusion that a technological change or other

foreseeable developments are unlikely to significantly disrupt the mobile service market within
the time horizon of the market review. The RA arrives at this conclusion by noting that all mobile
market players are in the process of deploying 5G services and that no other changes are
anticipated.

Digicel does not agree with the RA’s assessment because, although a significant technological
change is not expected, there are foreseeable developments in the mobile services market due to
the increase in the number of players, especially considering the entrance of MVNO providers,
which could improve the competitive dynamics in this market, apart from the expected
consolidation of the third player (Paradise Mobile).

Furthermore, if we consider the next four-year period as the relevant timeframe for the analysis,
it is clear that a significant technological change is likely to occur in the Bermuda’s mobile
services market due to the likely entry of Starlink in 2026. Starlink’s likely entry will increase the
number of network-based providers from 3 to 4, a number that the European Commission has
considered as equivalent to effective competition in many merger cases in the European Union.

Even if Starlink does not eventually launch services in Bermuda, a potential entrant needs not to
actually enter a market to disrupt market dynamics and deprive incumbent operators of SMP.
Economic theory states that, in a contestable market, the credible threat of entry by a potential
new entrant forces incumbent providers to act as if they were in a competitive market. Baumol,
Panzar and Willig (1982) explained this as follows:

“We define a perfectly contestable market as one that is accessible to potential entrants and

has the following two properties: First, the potential entrants can, without restriction, serve

the same market demands and use the same productive techniques as those avatlable to the

tncumbent firms. Thus, there are no entry barriers in the sense of the term used by Stigler.

Second, the potential entrants evaluate the profitability of entry at the incumbent firms’ pre-

entry prices.”S

26 Baumol, William J., Panzar, John C. and Willig, Robert D., Contestable Markets and The Theory of Industry Structure,
Harcourt Brace Johanovich Inc., New York, 2002 Page 5.
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They also conclude that incumbents in a contestable market do not have market power:
“However, here, the traditional welfare problems of monopoly behavior are solved by the
pressure exerted by the presence of potential entrants. To achieve sustainability, even a
natural monopolist must operate in an efficient manner and must earn no more than a
normal rate of return on its capital investments. That is, in contestable markets a monopoly

firm can only earn zero economic profit and must operate efficiently.” ”

As a provider of mobile services in other countries nearby, Starlink meets in Bermuda all the
properties of a potential entrant in a contestable market:
= Starlink can serve the same customers that mobile providers do without any restriction. It
has the network already in place, has developed the direct to cell and direct to device?®
services and has an active distribution channel in its website.” Its network covers the whole
Caribbean area, including Bermuda.® Also, Starlink packages are comparable with those
in the Bermuda mobile market: it offers unlimited data for monthly prices that range from
$124 in Puerto Rico and the US Virgin Islands to $165 in the US,*! and a 50 GB package in
the US for $50. Those prices fall in the low range of mobile prices in Bermuda, where tariffs
with data caps similar to SOGB start at $135 and those for unlimited data range from $147
for Paradise and $200 for OneComm (Table 3).
» Starlink would face no exit barriers if its market entry resulted unprofitable, because they
need not to incur in any sunk investment.
= Starlink can also evaluate the profitability of its entry based on current market prices, since

those prices are publicly known.

Therefore, even under the current situation when Starlink has not entered the market, the RA
should include in its analysis the impact of the potential thread of Starlink’s entrance on
competition. In other words, while it is highly likely that Starlink will enter Bermuda’s mobile
market within the four-year regulatory period, the mere possibility of its potential entrance itself

7 Baumol, William J., Panzar, John C. and Willig, Robert D., Contestable Markets and The Theory of Industry Structure,
Harcourt Brace Johanovich Inc., New York, 2002 Page 6.

28 Direct to device technology allows a mobile phone user to connect to the mobile satellite service using the same terminal it
uses to connect to conventional, land-based cellular networks.

2 See https://www.starlink.com/service-plans

30 Starlink offers its services now in Bahamas, Barbados, Canada, Dominica, Grenada, Guadeloupe, Haiti, Jamaica, Martinique,
Puerto Rico, Republica Dominicana, Saint Martin, Trinidad and Tobago, the US and the US Virgin Islands. See
https:/www.starlink.com/pr/map

31 See https:/www.starlink.com/vi/roam
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deprives incumbent operators of SMP. The competitive pressure from LEO satellite providers,
also, will surely increase when other initiatives now under deployment to enter the market in the

next few years.

> Section 22(2c) of the ECA 2011
Thirdly, Digicel does not agree with the RA’s conclusion that ex post competition rules are

insufficient to promote or preserve effective competition in the event of market failure resulting
from the existence of SMP. In particular, we do not agree with the assumption of the existence
of SMP, as we explain below; there is no evidence to support the claim that the mobile services
market is experiencing the presence of SMP. Therefore, considering that there are no high
barriers to entry and that a foreseeable development in the market (new players) will improve
competition, it is unlikely that a market failure will occur without a competitive response from
providers other than Digicel and OneComm.

» RA’s initial assessment of SMP
Finally, the RA states that there is no evidence of any dramatic change in the market share of the

mobile services market, which suggests that the SMP assessment made in the previous market
review is likely still accurate.

Digicel does not agree with the RA’s conclusion and its basis because the mobile services market
has experienced changes that contradict the arguments supporting the RA’s conclusions in the
previous market review regarding the SMP assessment. Specifically, it is not observed that
OneComm and Digicel have almost perfect symmetry in market shares, nor is it observed that
the prices of OneComm and Digicel are very closely aligned.3

Regarding market shares, it is expected that there is currently no observed symmetry between
OneComm and Digicel due to the presence of new players. In this sense, it is striking that the
RA considers there is no evidence of any dramatic change in the market when it has evolved from
two (2) to five (5) operators, and one of the new operators (Paradise Mobile) has been operating
in the market for almost a year. This timeframe should be sufficient to evaluate whether the
entrance of Paradise Mobile has changed the symmetry in incumbents’ market shares, reduced
the level of concentration in this market, and impacted incumbents’ offers (i.e., lower prices).

32 Market Review of the Electronic Communications Sector (1 September 2020). Paragraph 423.
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Additionally, we want to highlight that the entrance of Paradise Mobile is clear evidence that
there are no economic barriers to entering the domestic retail mobile market, which would affect
the stability of any potential tacit collusion theory to sustain a joint SMP in this market. In this
regard, if OneComm and Digicel do not have any incentives to engage in tacit collusion, then
consumers will not hesitate to migrate to Paradise Mobile, as its offerings include national
coverage and unlimited data packages at competitive prices. In other words, the mere presence
of Paradise Mobile restricts any potential joint SMP behaviour.

Regarding tariffs, similar to fixed broadband services, in the mobile services market, our prices
and OneComm’s prices are not aligned, and our services have different attributes regarding data
offered, device discounts, loyalty discounts, etc. In the same vein, Paradise Mobile offers different
tariffs than OneComm, and Digicel and B Mobile (i.e., an MVNO that uses the OneComm
network) offer different prices than OneComm. This scenario complicates any potential tacit
collusion or coordination and, consequently, a joint SMP definition for this market. Below, we
present tariffs for postpaid mobile services according to the companies’ websites as of February
2025.

Table 3. Tariffs for mobile services (postpaid) in Bermuda, as of February 2025

Paradise
mobile

Data package

DETENLET ] Digicel

Unlimited - 10gb at full speed Not included $67
Unlimited Not included $97
15gb Not included $115 ($100) $105
20gb + 60gb (selected apps) Not included $120
30gb Not included $130($115)
30gb $13/day $120
30gb + 60gb (selected apps) Not included $135
50gb $13/day $140
60gb + 60gb (selected apps) 2gb $155
Unlimited Unlimited - 12gb at full speed $147
Unlimited - 50gb at full speed $13/day $150 ($125)
Unlimited - 100gb at full speed $13/day $175 ($150)
100gb $13/day $175
150gb + 60gb (selected apps) 4gb $185
Unlimited Unlimited - 30gb at full speed $187
Unlimited - 200gb at full speed Unlimited $200 ($175)
200gb $13/day $200
250gb + 60gb (selected apps) 6gb $210
500gb + 60gb (selected apps) 8gb $310
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Note: Tariffs do not include regulatory fees. Source: Companies websites.

In conclusion, the RA’s determination of the mobile services market as one susceptible to ex ante
remedies is inconsistent with the current market situation, where there are five (5) retail mobile
service providers. The current market context shows that there are no high barriers to entry in
this market, and it is expected that foreseeable market developments (new players in the market)
have improved and will continue to improve competition in the near future. Likewise, the RA’s
conclusion that the previous SMP assessment is still accurate does not take into account the
significant changes observed in recent years in the mobile services market. There is clear evidence
that the mobile services market has experienced substantial changes. It is not reasonable to
assume that the retail market has the same characteristics when it has evolved from two (2) to
five (5) operators. Additionally, the evidence contradicts any suggestion of alignment in prices,
as well as symmetry and stability in market shares.

3. Fixed voice services

Digicel considers that the three criteria set out in Section 22(2) of the ECA 2011 are not met for
fixed voice services. Similarly, Digicel does not agree with the RA’s statement that there is no
evidence of any material changes in the market shares of fixed voice services, which is used to
support its conclusion that Digicel has SMP (as reached in the 2020 market review). Below, we

explain the reasons that justify our statements.

> Section 22(2a) of the ECA 2011
Firstly, Digicel does not agree with the RA’s conclusion regarding the presence of high and non-

transitory barriers to entry. The RA supports its conclusion with the argument that the small size
of Bermuda’s market represents a barrier due to insufficient scale, making market entry (even for
retail-only players) an unattractive proposition. Additionally, the RA highlights the fact that the

usage of fixed voice services in Bermuda is in long-term decline.

In this regard, we want to highlight that the RA’s analysis is biased because it does not take into
account the relevance of OTT services as substitutes for fixed voice services. Thus, under a proper
market definition that includes OTT services, there are no high barriers to entry in the fixed voice
services market due to the presence of a significant number of OTT players.
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Furthermore, the evidence presented by the RA regarding the decline in the usage of fixed voice
services* serves as a signal of the presence of substitutes for these services. In that sense, it is
striking that the RA did not use this evidence in its assessment of the market definition for fixed

voice services.

> Section 22(2b) of the ECA 2011
Secondly, Digicel does not agree with the RA’s conclusion that a technological change or other

foreseeable developments are unlikely to significantly disrupt the fixed voice service market
within the time horizon of the market review. The RA arrives at this conclusion by stating that
this market segment is likely to be less engaged and less able to identify or switch to alternative
service offerings.

Once again, we note that the RA’s assessment is incomplete because it does not consider the
relevance of OTTs and mobile voice services in this market segment. Considering this, we believe
that the fixed voice market will continue to experience changes due to the presence of OTTs and
mobile voice services. Specifically, the fixed voice market will continue to face competitive
constraints exerted by OTTs and mobile voice services, where the former group consists of
extremely competitive global providers (Skype, Zoom, Teams, Meet, WhatsApp, FaceTime, and

others).

> Section 22(2c) of the ECA 2011

Thirdly, Digicel does not agree with the RA’s conclusion that ex post competition rules are

insufficient to promote or preserve effective competition in the event of market failure resulting
from the existence of SMP. In particular, we do not agree with the assumption of the existence
of SMP, as we explain below; the market evidence shows dramatic market changes that contradict
the previous conclusion regarding the existence of SMP (Digicel). Therefore, considering these
dramatic market changes, we do not agree with the necessity of applying ex ante competition
rules.

> RA’s initial assessment of SMP
Finally, the RA states that there is no evidence of any dramatic change in the market share of the

fixed voice services market, which suggests that the SMP assessment made in the previous market

review is likely still accurate.

3% Consultation Document. Paragraph 183.
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Digicel does not agree with the RA’s conclusion and its basis because the fixed voice services
market has experienced changes that contradict the arguments supporting the RA’s conclusions
in the previous market review regarding the SMP assessment. Specifically, it is not observed that
the fixed voice market has been largely served by Digicel, with sectoral providers. *

One the one hand, it is striking that RA considers Digicel to still have SMP in the fixed voice
market when there is a clear and observable evidence of competitive dynamics at play in this
market. In particular, the evolution of market share from 2019 to 2022 clearly shows how we
have been losing market share due to the presence of OneComm. Thus, between 2019 and 2022,
our market share decreased from 83.8% to 69.5%, while OneComm’s market share increased
from 12.7% to 27.8%. This market evidence contradicts RA’s statement that there have been no
dramatic changes in this market.

Table 4. Evolution of fixed voice services market shares by company, 2019-2022

Company 2019 2020 2021 2022 22vs 19
OneComm 12.67% 16.43% 24.61% 27.81% 15.14%
Digicel 83.83% 79.58% 72.33% 69.49% -14.34%
Link 3.49% 3.37% 3.06% 2.70% -0.79%

Source: Electronic Communications Annual Market Analysis Report 2022.%5

Additionally, it would not be consistent with the previous market review, if the RA decides to
consider this market with a joint SMP definition. This is because the evolution of market shares
contradicts any suggestion of symmetric market shares; in fact, these market shares suggest the

presence of strong competition between OneComm and Digicel.

On the other hand, the fixed voice services market has experienced another material change:
which is the increase in the use of OTT voice services. The improvement in video call quality, the
higher penetration of smartphones, and the increased volumes of data offered in mobile services
(including unlimited data) have affected the demand for fixed voice services. This market change
can be observed in the drastic reduction of fixed line subscriptions following the Covid-19
pandemic.

34 Market Review of the Electronic Communications Sector (1 September 2020). Paragraph 429.

35 Available at: https://www.ra.bm/reports/electronic-communications-annual-market-analysis-report-2022
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Table $. Evolution of number of subscriptions of fixed lines, 2019-2022

2019 2020 2021 2022
# subscriptions 30,329 28,772 28,617 28,609

Source: Electronic Communications Annual Market Analysis Report 2022.36

In conclusion, the RA’s determination of the fixed voice services market as one susceptible to ex
ante remedies is inconsistent because it relies on the assumption that OTTs are not part of this
market. As we explained, OTTs should be included in this market because they are perceived as
substitutes from the consumer perspective. Additionally, the RA’s conclusion that the previous
SMP assessment is still accurate does not take into account the significant changes observed in
recent years. There is clear rivalry between OneComm and us, as evidenced by the evolution of
market shares in previous years. Furthermore, the presence of OTT voice services exerts
competitive pressure on this market. These two market changes are not consistent with an SMP
definition, nor with a joint SMP definition.

4. Business connectivity services

Digicel considers that the three criteria set out in Section 22(2) of the ECA 2011 are not met for
business connectivity services. Similarly, Digicel does not agree with the RA’s statement that
there is no evidence of any material changes in the market shares of business connectivity services,
which is used to support its conclusion that Digicel has SMP (as reached in the 2020 market
review for high-speed leased lines in the City of Hamilton). Below, we explain the reasons that
justify our statements.

> Section 22(2a) of the ECA 2011
Firstly, Digicel does not agree with the RA’s conclusion regarding the presence of high and non-

transitory barriers to entry. The RA supports its conclusion with the argument that the small size
of Bermuda’s market represents a barrier due to insufficient scale, making market entry an
unattractive proposition. Similarly to the fixed broadband services market, we consider that the
evaluation of barriers to entry was not conducted with a forward-looking analysis; otherwise, the
RA would have considered the expected entrance of Starlink.

36 Available at: https://www.ra.bm/reports/electronic-communications-annual-market-analysis-report-2022
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This is relevant if the RA takes into account that Starlink could arrange contracts to provide
worldwide internet coverage to multinational companies, many of which have offices or
subsidiaries in Bermuda. All of this is considering that LEO satellite broadband allows Starlink
to offer business connectivity in different environments at similar speeds (land mobility,
maritime, aviation).

> Section 22(2b) of the ECA 2011
Secondly, Digicel does not agree with the RA’s conclusion that a technological change is unlikely

to significantly disrupt the business connectivity service market within the time horizon of the
market review. Similarly to the fixed broadband services market. we believe that the evaluation
of technological changes was not conducted with a forward-looking approach.

Therefore, if we consider the next four-year period as the relevant timeframe for the analysis, it is
clear that a significant technological change will occur in the Bermuda’s broadband services
market due to the expected entrance of Starlink in 2026, and the eventual entry of other LEO
providers later in the four-year period

> Section 22(2c¢) of the ECA 2011

Thirdly, Digicel does not agree with the RA’s conclusion that ex post competition rules are

insufficient to promote or preserve effective competition in the event of market failure resulting
from the existence of SMP. In particular, we do not agree with the assumption of the existence
of SMP, as we explain below; the current market definition supported by the RA contradicts the
existence of SMP reached in the previous market review. Additionally, considering that there are
not high barriers to entry and that an expected technological change will improve competition,
it is unlikely that a market failure will occur without a competitive response from providers other
than Digicel.

> RA’s initial assessment of SMP
Finally, the RA states that there is no evidence of any dramatic change in the market share of the
mobile services market, which suggests that the SMP assessment made in the previous market
review is likely still accurate. Digicel does not agree with the RA’s conclusion and its basis because
the market definition related to business connectivity services has changed.
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Specifically, it is concerning that the RA considers Digicel to still have SMP in the business
connectivity market when it is changing the geographic market definition from a separate sub-
national market differentiated by speed to a single island-wide market. We believe that it is
neither coherent nor reasonable to assert that Digicel would still have SMP in this market when,
in the previous market review (i.e., 2020 Market Review General Determination), the SMP
definition applied only to a sub-national market (high-speed leased lines above 25 Mbps outside
of the City of Hamilton).

In other words, it is neither coherent nor reasonable to assert that Digicel would still have SMP
in the single national market when this market is the result of the combination of three market
segments that do not have the presence of SMP, along with one market segment that does have
the presence of SMP. %" Therefore, it is striking that the RA maintains the SMP assessment made
in the previous market review for the business connectivity market when the market definition

has changed.
S. General Comments

Finally, we would like to highlight some general comments regarding the RA’s initial assessment
of the SMP sectoral providers and the identification of relevant markets susceptible to ex ante
rules.

Firstly, concerning competition fairness between incumbents and OTT providers, Digicel notes
the RA’s stated position, as articulated in Clause 194 of the RA’s ECMR Initial Consultation (see
below), on the observed regulatory and market imbalance prevalent in the domestic internet
market of Bermuda.
194. While there is an international discussion about “Fair Share” ongoing (particularly in
Europe, South Korea, Brazil and the United States), it is not yet clear what practical options
are available to a microstate such as Bermuda. It is generally accepted that smaller
Jurisdictions such as Bermuda do not have significant leverage over major multinational
entities that are not even domiciled in Bermuda. The RA intends to continue to monitor this
area for additional developments.

37 Market Review of the Electronic Communications Sector (1 September 2020). Table 8.2
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Digicel wishes to point out to the RA that, as the regulator, it is charged with ensuring fair
competition for all operators similarly situated in the same market, as stated in Section 5 (1e) and
(1f) of the Electronic Communications Act (2011). It has been observed that OTT services do
impact operators, and it would be reasonable for the RA to provide some regulatory certainty
that this matter will receive the level of attention it warrants.

Digicel has made its position clear on several occasions at both international and regional fora
regarding the deleterious impact of OTT providers on its networks, particularly due to net
neutrality must-carry obligations and market inefficiencies. Furthermore, OTT service providers
bear no regulatory requirements, tax obligations, or licence fee obligations, among others.

As such, Digicel seeks concrete assurances that this matter will be treated with the urgency it

deserves.

Secondly, the RA does not broadly discuss the expected impact of foreseeable market
developments, despite the RA’s ECMR Initial Consultation mentioning the relevance of
analysing the market from a forward-looking perspective. The RA’s ECMR Initial Consultation
states the following:
100. To determine the existence of such barriers, it is necessary to examine if market entry
could occur at sufficient scale and speed to constrain an undertaking abusing its market
power. If so, the prospect of market entry can act as a competitive constraint on existing
market players and the market would not be susceptible to ex ante regulation.

101. Market barriers are analysed considering existing market conditions, expected or
foreseeable market developments, and regulation in related markets (such as upstream
wholesale markets). This is because some of the barriers listed above might be reduced by
regulation in related markets, for instance through the existence of a wholesale access

obligation.

102. Changes over time — including technological, bebavioural or economic changes -
can affect the level of actual and prospective competition within a market. One
example of this is technological change eroding structural barriers to market entry over time.

Another is the convergence of separate markets due to changing user bebaviour.
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Therefore, we believe that the RA should include in its analysis the foreseeable market
developments for the next four years, which are: (i) the entry of LEO satellite services and their
impact on fixed broadband and business connectivity services; (ii) the consolidation of a third
player (Paradise Mobile) in mobile services; (iii) the emergence of new players in retail mobile
services, specifically MVNO providers; and (iv) the impact of OTT services as an alternative to
fixed voice services.

Considering the impact of these expected developments on Bermuda’s communications market
is critical before implementing any ex-ante regulation. Otherwise, the implementation of ex ante
regulation could create a scenario where Digicel faces stringent regulatory requirements that
could affect its capacity to compete with the anticipated new players who will not face these
regulations. Digicel believes that the RA should conduct a thorough evaluation of foreseeable
market developments before implementing ex ante regulation, which could lead to a market
lacking regulatory parity for its players.
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Question 4: Do you agree with the RA’s initial proposed SMP ex ante remedies contained in
Section 7.5¢2

Under section 20 (1) of the ECA, the RA may impose ex-ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in
any of the relevant markets defined by the RA. Therefore, the RA must not impose any ex-ante
remedy in any market.
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Question 5: Do you agree with the RA’s initial position that any anchor product should have the

same price and definition for any provider that has been found to have SMP in that particular
market.

Under section 20 (1) of the ECA, the RA may impose ex-ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in

any of the relevant markets defined by the RA. Therefore, the RA must not impose any ex-ante
remedy in any market. Because of this, no anchor product regulation can be imposed.
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Question 6: What are your views on whether one or two anchor products are required in the
retail fixed broadband market?

Under section 20 (1) of the ECA, the RA may impose ex ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in

the retail fixed broadband market. Therefore, the RA must not impose any ex-ante remedy in that
market. Because of this, no anchor product regulation can be imposed.
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Question 7: In the event that only one anchor product is considered for the retail fixed broadband
market, do you agree with the RA’s initial position that the anchor product should be targeted
at an entry level service priced at no more than $80 per month for a 50 Mbps download/10 Mbps
upload?

Under section 20 (1) of the ECA, the RA may impose ex ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in

the retail fixed broadband market. Therefore, the RA must not impose any ex-ante remedy in that
market. Because of this, no anchor product regulation can be imposed.
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Question 8: Do you believe that the RA should consider an anchor product ex ante remedy in the
retail mobile market to protect consumers against ongoing price increases? If so, what should be
the component parts of such a product? The RA’s initial position is that the anchor product for
retail mobile should be set at no more than $50 for unlimited local talk & texts and 10 Gigabytes
of data per month. This is an existing “Student Bundle” offering from Digicel.

Under section 20 (1) of the ECA, the RA may impose ex ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant

market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in
the retail mobile market. Therefore, the RA must not impose any ex- ante remedy in that market.
Because of this, no anchor product regulation can be imposed.

Furthermore, the offer you refer to is a specific package aimed at students so that they got familiar
to Digicel services when they purchase their first mobile service, with the idea that they will
become loyal customers on regular packages when they finish their studies. As this offer is not
intended to the general public, it would not make sense to take it as a reference for this or any
other purpose.
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Question 9: Do you agree that the price for relevant service products should be cross checked by
international benchmarking?

Under section 20 (1) of the ECA, the RA may impose ex ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in
any of the relevant markets defined by the RA. Therefore, the RA must not impose any ex-ante

remedy in any market.

Digicel also posits that international benchmarking would not provide meaningful results in any
of the RA’s analysis. Therefore, international benchmarking should not be used by the RA in

telecommunications markets.

International benchmarking is an economic analysis technique that consists in comparing the
value of one economic parameter in one country with the value of that parameter in other
“comparable” countries. When properly applied, international benchmarking helps the analyst
identify unexpected differences among countries, as a first step to identifying the reasons that
cause that difference.

For international benchmarking to deliver valid results, it is critical that the countries employed
as a benchmark are truly comparable with the analysed country in the relevant dimensions under
study.’® Therefore, for an international benchmark of telecommunications prices to be valid, it
should include only countries in which the drivers of telecommunications prices are equal (or,

at least, sufficiently close) to those in Bermuda.

In our experience with setting our prices for telecommunications services across many countries,
the main drivers of prices are the cost of providing the service, customers’ willingness and ability

to pay, and the competitive conditions. Any benchmark that intends to measure the effect of

38 The importance of using sufficiently comparable references is highlighted, for instance, in the International Valuation
Standards. On para. 30.11., relative to asset valuation through comparables, they state:

30.11. The method should be used only when the subject asset is sufficiently similar to the publicly-traded comparables to allow
for meaningful comparison. - International Valuation Standards Council, International Valuation Standards 2017 .
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competitive conditions on prices must make sure that all other relevant factors have been duly

considered and found to be comparable.

Cost of provision and willingness to pay are in turn driven by several factors. We can summarize
the main ones as:

* Income per capita and inequalities, which drive user’s willingness and ability to pay;

» Total country GDP, which drives the potential size of the market;

» Total country population, which also drives the potential size of the market and economies

of scale;

» Total country surface, which drive coverage costs;

= Population density, which drive local economies of scale;

= Orography, the proportion of rural population, which drive the coverage costs and revenue.

As the public consultation correctly states, Bermuda is a high-income microstate archipelago,
with an economy focused on financial services and tourism. Therefore, countries in an eventual

benchmark should share most of those traits alongside the price drivers listed above.

We have tried to build a potential benchmark for Bermuda, and have identified the following
small states, which are either financial centres or Caribbean small countries:

* Luxembourg

» Singapore

= Monaco

*= Malta

= British Virgin Islands

* Jamaica

» Turks and Caicos

* Curacao

= Mauritius
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We have then measured the relevant price drivers in Bermuda and those countries as illustrated
in Table 6 below:

Table 6: Price drivers in Bermuda and potential benchmark countries

Population

GDP/Capita Populatio Surface density
Country GDP (USD) (USD) n (km2) (hab/km?2)
Bermuda 8.141.700.000 125.842 64.698 53 1.221
Luxembourg 85.755.006.124 128.678 666.430 2.590 257
Singapore 501.427.500.080  84.734 5.917.648 728 8.129
Jamaica 19.423.355.409 6.840 2.839.786 10.990 258
British Virgin 1.581.000.000 40.561 38.985 150 260
Islands
Curagao 3.281.419.347 22.192 147.862 444 333
Malta 22.328.640.242 40.396 552.747 320 1.727
Turks and 1.402.054.391 30.349 46.198 950 49
Caicos
Mauritius 14.644.524.819 11.613 1.261.041 2.010 627
Monaco 9.995.350.547 256.581 38.956 75 520

Source: World Bank, United Nations trade and developments

To identify countries that are sufficiently similar to Bermuda, we divided the values of price
drivers in each candidate country by the value in Bermuda. We considered a value to be
comparable when it ranged between 0.5 (a half of the Bermuda value) and 2.5 (two and a half

times the value of Bermuda).

The results are shown in Table 7 below:
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Table 7: Comparison between Bermuda price drivers and candidate countries (candidate
value/Bermuda value)

GDP/Capita Populatio Population

Country GDP (USD) (USD) n Surface density
Bermuda 1,0 1,0 1,0 1,0 1,0
Luxembourg 10,5 1,0 10,3 48,9 0,2
Singapore 61,6 0,7 91,5 13,7 6,7
Jamaica 2,4 0,1 43,9 207,4 0,2
British Virgin

Islands 0,2 0,3 0,6 2,8 0,2
Curagao 0,4 0,2 2,3 8,4 0,3
Malta 2,7 0,3 8,5 6,0 1,4
Turks and

Caicos 0,2 0,2 0,7 17,9 0,0
Mauritius 1,8 0,1 19,5 37,9 0,5
Monaco 1,2 2,0 0,6 1,4 0,4

Source: World Bank, United Nations trade and developments

The results show clearly that the only country which is similar to Bermuda in more than two
drivers is the principality of Monaco. And since Monaco’s telecommunication market is closely
intertwined with France because French mobile operators have coverage in the city-state, it is

doubtful that prices in Monaco are driven by national drivers only.

Thus, we conclude that it is not possible to define any rigorous price benchmark for Bermuda,
and therefore this tool must not be applied by the RA in its decision-making.
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Question 10: Do you agree that it is important that the RA monitor the median price across all
products in each of the fixed broadband and mobile services markets in addition to the use of
anchor product pricing?

Under section 20 (1) of the ECA, the RA may impose ex ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has shown in our response to question 3 that no communications provider has SMP in
any of the relevant markets defined by the RA. Therefore, the RA must not impose any ex-ante

remedy in any market. Because of this, no anchor product regulation can be imposed.

Also, the use of median prices does not provide useful information on competition in a market.
Competition in a free market happens at the margins. Companies usually employ their lowest
price, and their highest performance offers to set the terms on which they address the customers,
especially those already subscribing to a competitor. Therefore, we do not think median prices
are representative of price levels in the market. As such, they should not be utilized in the RA’s

market assessments of the fixed broadband and mobile services markets.
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Question 11: Do you agree with the RA’s provisional opinion that implementation of costly cost
orientation/separated accounting obligations may not be in the best interest of end users in the
Bermuda market? If not, what alternatives should the RA consider to ensure that a balance is
maintained between “developing or maintaining effective and sustainable competition for the
benefit of consumers with regard to price, innovation and choice” and “promoting investment
in the electronic communications sector”?

Digicel agrees with the RA’s provisional opinion because, as we demonstrated in our response to
Question 3, no communications provider has SMP in any of the relevant markets defined by the
RA. In other words, Digicel considers that there is no need to impose any ex ante regulatory
remedies in Bermuda’s communications market. Additionally, as we explain further in our
response to Question 12, there is no ex ante regulatory remedy that ensures a balance between
“developing or maintaining effective and sustainable competition for the benefit of consumers
with regard to price, innovation, and choice” and “promoting investment in the electronic

communications sector.”

The best way to ensure a balance between competition and investment in a competitive market
is to remove any barriers to fair competition among players. Those barriers could be general
disincentives to investment (i.e., custom and excise duty waivers for telecommunication
equipment, simplification of the equipment certification process etc), and also regulatory
asymmetries between market players that give unfair competitive advantage to unregulated
players relative to regulated operators. This is the case now with operators and OTT providers,
and Terrestrial and Non-Terrestrial ICOL Holders. Terrestrial Operators operate within a robust
legal and regulatory regime with rigorous licensing obligations including the remittance of
licence fees et al. Together with the capital investments, operational costs and the need to
innovate to compete, the preservation of competition in the Bermuda market is crucial to ensure
that entities are commercially viable. Digicel thinks that the best way to promote both
competition and investment is to lessen the regulatory burden and ensuring that there is

regulatory parity among all players in the market.
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Question 12: Do you agree with the RA’s provisional opinion that any retail minus X% cap
should be set by international benchmarking? If not, what alternatives (aside from costly cost
orientation/separated accounting obligations) should the RA consider to ensure that a balance
is maintained between “developing or maintaining effective and sustainable competition for the
benefit of consumers with regard to price, innovation and choice” and “promoting investment
in the electronic communications sector”?

Under Section 20(1) of the ECA, the RA may impose ex ante remedies on a communications
provider in a relevant market or markets only if the communications provider has significant
market power (SMP) in this market or markets.

Digicel has demonstrated in our response to Question 3 that no sectoral provider has SMP in any
of the relevant markets defined by the RA. More specifically, Digicel does not have SMP in any
of the relevant market defined by the RA. Therefore, the RA must not impose any ex-ante
remedies in any market.

Consequently, no price cap regulation can be imposed. Additionally, as we explained in our
response to Question 9, the economic analysis shows that it is not possible to define a rigorous
international benchmark for Bermuda's telecommunications prices.

Digicel points out that, under the current and expected conditions in Bermuda’s
communications market (competitive markets without the presence of SMP), there are no ex ante
regulatory remedies that ensure a balance between developing or maintaining effective and
sustainable competition for the benefit of consumers and promoting investment in the electronic
communications sector.

This is because if the RA decides to impose ex-ante regulatory remedies on Digicel, then Digicel
will face regulatory and cost constraints that would diminish its capacity to compete with other
providers. The imposition of ex ante regulatory remedies will lead to a market situation lacking
regulatory parity among market players, be it because of more stringent license obligations,
higher tax rates, or more demanding reporting obligations. All those asymmetries will affect the
incentives of incumbents to invest in the electronic communications sector and, consequently,
reduce the quality of services provided to consumers, hindering any competitive benefits
expected from foreseeable market developments.
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Finally, Digicel is of the view that imposing ex ante regulatory remedies in a market that has no
presence of SMP could be ultra vires the stated objects under, inter alia, section $ of the 2011 ECA
as follows:
“S(a) ensure that the people of Bermuda are provided with reliable and affordable access
to quality electronic communications services
5(b) enbance Bermuda’s competitiveness in the area of electronic communications so
that Bermuda is well-positioned to compete in the international business and global tourism
markets
5(c) encourage the development of an electronic communications sector that is responsive
to the requirements of users (both individuals and businesses) and provides them with choice,
innovation, efficiency and affordability
5(d) encourage the development and rapid migration of innovative electronic
communications technologies to Bermuda
5(f) encourage sustainable competition and create an invigorated electronic
communications sector that will lay the groundwork for the further development of
communications-reliant industries. ..
S(h) promote investment in the electronic communications sector and in
communications-reliant industries, thereby stimulating the economy and employment”
(emphasis added).
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Concluding Remarks

Digicel is of the considered view that the electronic communications markets have become
increasingly more competitive since the last ECMR 2020 conducted by the RA. This is evidenced
through the entry of new players, investment in new technologies and product diversification by
incumbents, and the threat of entry of satellite providers such as Starlink in fixed broadband,
mobile (i.e direct to cell or direct to device) and business connectivity markets have turned those
markets fully competitive.

We consider that the proposed market definitions should be enlarged to include satellite
providers such as Starlink as being (at least potentially) in the broadband, mobile and business
connectivity markets. We also think that OTT players must be included in the fixed voice and

mobile services markets.

Digicel has shown that it does not hold SMP in any of the relevant markets. Therefore, all ex-ante
remedies that have been applied on Digicel should be removed.

In addition, we do not think that international benchmarking can be applied in the Bermuda

telecommunications markets for lack of truly comparable countries.

Finally, we conclude that the best way to promote and preserve competition in the electronic
communications sector would be to remove all regulatory barriers and burdens that now
handicap sectoral providers thereby ensuring regulatory parity in all dimensions: sectoral
regulation, taxation, and reporting obligations.
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February 27, 2025 Via E-mail: consultation@ra.bm

Craig Davis

Regulatory Authority

1t Floor, Craig Appin House
8 Wesley Street

Hamilton, Bermuda

Re:

1.

2025 Market Review of the Electronic Communications Sector — LinkBermuda

Comments

LinkBermuda (“Link”) hereby provides our response to the Regulatory Authority’s (“RA”)
consultation document dated 22 January 2025 regarding the Market Review of the
Electronic Communications Sector Consultation Document (the “Consultation”). The RA
published the Consultation as part of its 2025 review of the Electronic Communications
Sector (“EC Sector”) market. The RA has invited interested parties to respond to the

Consultation questions.

Link appreciates the opportunity to provide comments on this matter. Link recognizes the
RA’s function to forward the goals of ensuring the people of Bermuda are provided with
reliable and affordable access to quality electronic communications services, encourage the
orderly development of the EC Sector, encourage sustainable competition in the sector, and
promote investment and innovation. These are important goals which can be achieved
through careful, transparent, and practical implementation of regulation in the EC Sector and

the RA’s continued support of electronic communications service providers in Bermuda.

Link is a telecommunications provider who has been operating in Bermuda for over 100
years, serving business customers utilising our own physical facilities and infrastructure in
Bermuda. Link has invested significantly in infrastructure and facilities in order to provide

our customers with access to robust and secure telecommunications services. In addition to

PO.Box HM 151 Hamilton HMAX Bermuda - Tel:(441)497-7000


mailto:consultation@ra.bm

our own facilities, we also rely on wholesale access from larger providers to serve our

business customers.

4. As a relatively small operator, Link’'s comments herein are focused on only a specific
number of issues. Link’s failure to comment on any specific issues should not be interpreted
in @ manner which would be contrary to our interests. Should the RA have any questions or

wish to discuss our views further we would we pleased to arrange to do so.

Question 3: Do you agree with the RA’s initial assessment of the SMP sectoral providers

set out in Section 7?7

5. Link agrees with the RA’s preliminary assessment regarding those entities found to have
significant market power (“SMP”) in the wholesale broadband and business connectivity
markets. We also agree with the RA’s finding of no SMP in the off-island connectivity

market.

Question 4: Do you agree with the RA’s initial proposed SMP ex ante remedies contained

in Section 7.5?

6. Link limits its comments at this time to the proposed SMP ex ante remedies in the wholesale
sector. Regarding these remedies generally, Link submits that access to and pricing of
wholesale services should be fair and reasonable. As wholesale service providers providing
access to their underlying networks, while also competing directly with these very same
wholesale customers, the SMPs have both the opportunity and the incentive to price their
services in such a manner as to limit the ability of other service providers to compete in a fair
and reasonable fashion. To prevent unfairness or discrimination that ultimately harms end-

users in Bermuda, we agree it is important for the RA to impose ex ante remedies.

a. Continue with the existing obligations to supply wholesale services to access

seekers.
7. Link agrees that the existing obligations to supply wholesale services to access seekers

must stay in place. Prior to the implementation of these measures, Link experienced

challenges in obtaining wholesale access from the two major providers.
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8.

10.

11.

b. Make the existing obligations to supply subject to a requirement from the access

seeker to demonstrate reasonable demand.

Link submits that this proposed condition to the existing wholesale supply obligations is
unnecessary and harmful to competition. An access seeker would have no reason to
request access if they did not anticipate demand. Further, the Consultation includes this
proposal in response to the following issues identified in the market: an SMP’s refusal to
supply wholesale inputs or SMPs placing onerous terms on accessing those services such
as undue bundling. However, Link submits that adding limitations onto the ability to access

wholesale services would only further the market issues the Consultation identified.

Link seeks clarification from the RA regarding the term of “reasonable demand”. This is a
subjective requirement with no proposed definition. This uncertainty leaves wholesale
access contingent upon an unclear condition that is open to different interpretations by each
party. It is also unknown what types of evidence would be acceptable to demonstrate that
demand exists, and that it is at a “reasonable” level. Link submits it is not reasonable to
require an access seeker to demonstrate that specific customers (or potential customers)
have indicated a desire for service in a particular area, when the access seeker has no

control over whether access will be granted by the SMP.

Link submits that our greatest concern with the requirement for an access seeker to
demonstrate reasonable demand is that it could be used in an anti-competitive manner to
delay or deny access to wholesale services. As “reasonable” is a subjective term, an SMP
could refuse to grant access on the basis the demonstrated demand has not reached what
the SMP deems a ‘“reasonable” level. The access seeker would then need to seek
intervention from the RA, resulting in substantial delays to access wholesale services, to the

benefit of the very company which denied access.

Link urges the Commission not to increase barriers to entry where it is already extremely

difficult to compete in the market and there are only a limited number of competitors.

c. Impose an obligation on the wholesale SMP sectoral provider not to supply

wholesale products that are unwanted by the access seeker unless the SMP sectoral

provider can demonstrate that the unbundling is technically infeasible or generates

disproportionate costs.
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12.

13.

14.

15.

Link agrees it is important that a wholesale SMP provider cannot require wholesale access
seekers to purchase a specific bundle of services in order to receive wholesale access. This
is particularly important for small providers such as Link, who do not conduct business in all

areas of Bermuda’s EC Sector.

However, similar to our concerns above for proposed remedy (b), Link is concerned that the
proposed ability for SMPs to require bundling where it is “technically infeasible or generates
disproportionate costs” to unbundle is unclear and creates an opportunity for anti-

competitive behaviour.

The meaning of “disproportionate costs” is undefined, unclear, and open to subjective
interpretation. It is unknown which costs these unbundled costs are measured against, and
what the appropriate threshold is for costs to be considered “disproportionate”. There is no
guidance on what evidence would be required to provide in order to demonstrate that the
costs of unbundling are disproportionate, or that unbundling would be technically unfeasible.
This lack of clarity again creates an opportunity for SMPs to delay or deny access to

wholesale access seekers, to the SMP’s own benefit.

d. Reaquire wholesale SMP sectoral providers to supply wholesale inputs at a price that

is capped at retail minus X%, where X is set at a level to enable efficient competition

in retail markets. The RA notes that the current retail minus obligation is 25% but in

the absence of cost derived figures, this % should be set based on international

benchmarking and could be higher than 25%.

Please see Link’s response to Question 12 below.

e. Require the wholesale SMP sectoral provider to supply the RA with KPIs (which

should also be available to access seekers) on the supply of the wholesale product

to both access seekers and its own downstream retail business so that the RA can

detect any discrimination in non-price supply conditions.

16. Link agrees with this ex ante remedy proposed by the RA. Providing Key Performance

Indicators (“KPIs”) supports transparency, particularly in the case of vertically integrated

companies such as the SMPs. There is an inequality of information between SMPs and
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17.

access seekers, which creates the risk that SMP could provide services to their own
downstream providers on more favourable terms than for independent wholesale access
seekers. A requirement to make these KPIs available to both access seekers and the RA

allows for more effective oversight of the SMPs’ compliance.

In addition to this proposed ex ante remedy, Link submits that it would benefit both
wholesale and retail customers to clarify the existing requirement for the SMPs to publish
retail and wholesale KPIs. In our experience, we are unaware of where the SMPs are
publishing the required KPlIs. We believe it would further the purpose of this ex ante remedy
if SMPs are required to publish these KPIs in a way that is clear and readily accessible, or
alternatively, for the RA to publish these KPIs on its own website. An inability to locate the
required KPlIs frustrates the goal of this requirement, which is to increase transparency for

the benefit of improved competition.

Question 11: Do you agree with the RA’s provisional opinion that implementation of

costly cost orientation/separated accounting obligations may not be in the best interest

of end users in the Bermuda market? If not, what alternatives should the RA consider to

ensure that a balance is maintained between “developing or maintaining effective and

sustainable competition for the benefit of consumers with regard to price, innovation and

choice” and “promoting investment in the electronic communications sector”?

18.

Link submits that it is not in the best interest of end users in the Bermuda market to remove
the SMPs’ cost orientation/separated accounting obligations. We are concerned that the
lack of costing information will frustrate the ability of SMPs to meet their obligation to provide
wholesale access on fair, reasonable, and non-discriminatory (“FRAND”) terms. As outlined
in the RA’'s Wholesale Access: FRAND and Margin Squeeze — Guidance Note, these

measures are important to promote competition and protect consumers from harm:

13. Market players with SMP can have the ability and incentive to refuse or
restrict access to their networks to other operators who would wish to use the
SMP operator’s network to provide services. This restriction can harm consumers
by limiting the scope for competition. As a result, the RA requires SMP operators
in certain markets (broadband, mobile and high speed leased lines outside of the

City of Hamilton) to provide wholesale access to their networks and to do so on
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FRAND terms.

14. The FRAND obligation has the objective of promoting efficient and
sustainable competition by ensuring that SMP operators (i) offer access on price
and non-price terms that are fair and reasonable; (i) and do not discriminate
between different access seekers, or between the SMP operator's own

downstream arm and other sectoral providers.’

19. As outlined by the RA, the cost orientation/separated accounting obligations address three

important main objectives:

protect consumers from excessive retail pricing arising from the exercise of
market power;

protect the competitive process from anticompetitive behaviour in the form of
below cost retail pricing by the SMP operator, i.e. excessively low (or predatory)
pricing; and

allow SMP operators the opportunity to recover the operators’ relevant costs and

earn a reasonable rate of return.?

20. Link submits that the cost orientation/separated accounting obligations should remain in

order to achieve these objectives. If the pricing for the wholesale services is not reasonable

and tied to actual operating costs, it is difficult for wholesale customers to compete in a

viable and sustainable manner.

21. The current cost orientation/accounting obligations result in cost and price monitoring by the

RA. This creates a level of accountability to the SMPs’ regulator, along with incentives to

keep operating costs reasonable, and tie pricing to rational business costs. Without this

measure of accountability, we are concerned that the SMPs will be able to set prices

arbitrarily with less incentive to keep operating costs and prices low. This not only harms

competition by pricing wholesale providers out of the market, but it directly harms

Bermudians by increasing prices in the EC Sector.

" Regulatory Authority of Bermuda, FRAND and Margin Squeeze — Guidance Note Version 1.0 (1
September 2020) at paras 12-14.
2 Regulatory Authority of Bermuda, Cost Orientation — Guidance Note Version 1.0 (1 September 2020) at

para 10.
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Question 12: Do you agree with the RA’s provisional opinion that any retail minus X%

cap should be set by international benchmarking? If not, what alternatives (aside from

costly cost orientation/separated accounting obligations) should the RA consider to

ensure that a balance is maintained between “developing or maintaining effective and

sustainable competition for the benefit of consumers with regard to price, innovation and

choice” and “promoting investment in the electronic communications sector”?

22.

23.

24.

Link submits that international benchmarking is not appropriate for setting the retail minus
X% cap as it is an arbitrary measure upon which to base pricing. There are too many factors
influencing another country’s retail pricing, some of which may be unknown, making
comparison inappropriate. For example, another country may have aging network
infrastructure, significant differences in population size or distribution, different regulatory
interventions in place, or unique geography. Link submits that international benchmarking
that has no basis in actual operation costs does not result in fair, reasonable, and

transparent prices.

Link submits that international benchmarking is also inappropriate given the unique
circumstances of providing electronic communications services in Bermuda. Link submits
that with a small population base, spanning a fairly small geographic region, the economics
of building multiple parallel networks can be difficult. Therefore, it is critical to have pricing
that both reflects the actual costs of providing electronic communications services in
Bermuda, and ensure wholesale pricing is sufficiently reasonable to promote effective
competition. Smaller providers, even if they require access to some wholesale facilities to
provide services, are capable of offering quality products and services while adding value in
other ways through innovations and customer service, provided they can obtain reasonable
pricing for the underlying access, and provided they are not competing against pricing

strategies intended to squeeze margins or make it impossible to compete.

Link also has concerns with the use of a retail rate as the starting point from which
wholesale prices are determined. There is a lack of clarity for wholesale customers
regarding what retail rate the SMPs are supposed to use in setting wholesale access rates
and these rates can be difficult to find, particularly for business services. SMP retail prices
are often subject to change — and any changes to this pricing should result in a change to
the prices paid by wholesale customers. Further, there is a real concern that the current use

of retail rates does not reflect promotions or bundling discounts. Failing to account for this
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25.

26.

discounted pricing significantly, or completely, negates the value of the current retail minus
25% wholesale price. With pricing tactics such as these compared to the current wholesale
rates it becomes impossible for wholesale companies to compete. The SMPs’ ability to offer
discounts of more than 25% also suggests that retail minus 25% wholesale rate is not
reflective of the SMPs’ operating costs, and that a higher percentage discount would be
appropriate for wholesale prices. Link submits that the only way for wholesale providers to

compete is for SMPs to sell wholesale services at a reasonable, cost-based prices.

In light of these concerns, Link submits that if wholesale prices are set at retail minus X%,
each SMP’s retail prices for all wholesale services including business services must be
published clearly and made readily available on the RA’s website so that all wholesale
purchasers and SMPs know what rate the 25% reduction should apply to. This should be
updated regularly so all wholesale access seekers are paying reasonable prices and are not
left unable to compete due to margin squeeze from SMP’s offering discounts. To further
address these concerns, Link proposes setting the retail rate for the purposes of determining

wholesale access prices as the lowest rate an SMP is charging for a particular service.

Smaller operators like Link do not necessarily possess the ability, time or resources to fully
monitor or observe SMP behaviours and whether they comply with existing rules and
regulations. While market reviews such as this one do provide us with an opportunity to
consider what we have been experiencing in the market and commenting on it, small
operators are often so focused on simply running the business, trying to keep and grow
customers and find ways to minimize the impact of higher costs that we can sometimes be
unaware of whether any behaviour is offside with the rules in place. In this regard, we
submit it may be worth considering whether there are other reporting methods or other types
of reviews that can be established to ensure that the regulatory and pricing regime is being
complied with by the SMPs.

Conclusion

27.

Link appreciates the opportunity to comment on these matters and appreciates the RA’s

consideration of our submission.
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Yours sincerely,

Tim Repose
Director of Operations

***End of Document***
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The contents of this document are provided by One Communications Limited (hereinafter
referred to as ‘OneComm’) in response to the 2025 Electronic Communications Market Review
Consultation issued by the Regulatory Authority

In this submission, OneComm reserves the right to address specific issues while also
reserving the right to refrain from commenting on others. It is important to note that
OneComm’s decision not to comment on certain issues should not be construed as being in
agreement, either wholly or partially, with the RA’s position. Likewise, any stance taken by
OneComm does not imply a waiver of its rights in any capacity. OneComm expressly reserves
all its rights.

OneComm provides its responses, prefaced by the above position, and welcomes the
opportunity to engage with the Regulatory Authority in constructive dialogue to foster effective
competition in keeping with international best practices to the benefit of the people of Bermuda.

Any questions or remarks related to OneComm’s submission may be addressed to:
Mr. Niall Sheehy

Chief Executive Officer

One Communications Limited

30 Victoria Street, HM 12, Bermuda
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1. Introduction

Thank you for the opportunity to respond to the RA’s Market Review of the Electronic
Communications Sector. This submission outlines One Communications’ perspectives and
arguments, focusing on the evolving dynamics of Bermuda’s telecom market and the
implications for regulation.

Sections 3 to 11 contain our main viewpoints and arguments along with our full responses
to the RA’s questions 2 and 3 on market definitions and susceptibility to ex-ante regulation
respectively. Section 12 contains our answers to the remaining questions from the RA.

Our response emphasises Bermuda’s competitive landscape, technological advancements,
and the need for a regulatory approach tailored to its unique context as a small, affluent island
jurisdiction. We propose a streamlined framework to replace outdated and burdensome
regulation, ensuring the RA can foster innovation and competition without stifling market
progress.

2. Executive Summary

a. Competitive Breakthrough

Competition and market forces can now be relied on to deliver the best in terms of value
for money and service reach. This can be demonstrated by the following:

e There is robust competition at all levels both retail and wholesale in Bermuda by
means of fibre, fixed wireless and mobile. The level of competition is notable for a
small island.

e Customers in Bermuda have access the latest fixed and mobile technologies including
Gigabit to home and 5G, positioning the island at the head of technology availability
in the Region.

e Coverage of services in Bermuda is island wide in most cases with 5G already
accessible by the large majority of people.

e Pricing is shown to be competitive based on the RA’s own analysis e.g. see the RA’s
consultation document, Figure 7.2 on fixed broadband.

e The market is vibrant with market entry and exit. There are 5 mobile providers on 3
networks (2 MVNOs), 5 fixed services providers with increasing fixed/mobile
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convergence further increasing competition. Market churn is high or significant and
therefore providers must provide value for money or lose customers.

e There are very few residential complaints to the RA about service delivery and no
inter-operator disputes.

Bermuda has therefore passed beyond the era when there was a case for legacy regulation.
We urge the RA to adopt a regulatory approach that supports competition without imposing
unnecessary costs. Continued application of the existing detailed regulation designed for
larger EU markets is inappropriate.

We propose, therefore, that the RA takes a pragmatic view of how to support competition
in Bermuda going forwards that is customised for Bermuda. Accordingly, we have outlined a
much simpler framework based on a Rule of Three test. This test is clear and simple for both
the RA and operators, dramatically lightens the regulatory load on all parties, and still
provides the RA with the assurance that it can regulate where absolutely necessary. It aligns
with Bermuda’s small size, competitive reality, and investment needs.

b. Administrative Issues

We respectfully believe that the RA has misinterpreted the language in the Act with
respect to the meaning of barriers to entry as defined under the ECA. No barriers can be said
to exist. The language differs from EU law. Therefore, there is no legal basis for ex ante
remedies on that basis.

Furthermore, the RA’s language with respect to barriers reflects that it has already taken a
decision on this point for all the markets it has proposed. But the RA is required to be open
minded with respect to the consultation. The ECA requires that it reaches decisions only after
considering the comments it receives, providing justifications based on the evidence from the
market.

We also note that the RA has not provided the market information that is required by
stakeholders to respond properly to a market analysis and therefore the consultation is not
compliant with the regulatory framework. The last Annual Market Analysis published was for
2022 only.

In other words, by the time the RA reaches decisions, the information made available to
respondents to provide their views on regulation will be over two years old. That is over 50%
of the duration of the permitted four-year market review cycle (section 23(6)(a), ECA). That
does not meet the legal standard required.
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3. Current Service Provision in Bermuda

The RA has not provided the Annual Market Analysis for 2023 or 2024. Therefore,
respondents are forced to rely on out-of-date information. For example, Paradise Mobile
launched in November 2023 and the value of any analysis of the mobile market that does not
include them would be out of date and questionable. Our comments are therefore based
mainly on the latest information provided to respondents from 2022 as well as any
information in the public domain including the initial document in the consultation itself.

The industry, in conjunction with the RA and government, has already succeeded in meeting
the demand for fixed and mobile service provision by residential and business users across
Bermuda. Fixed and mobile voice and broadband provision is ubiquitous and near, or at, the
cutting-edge of technology island wide. Universal service has been achieved. That can be
seen from the RA’s own statistics, including those shown in Figures 1 and 2 below.

Figure 1: Residential Fixed Broadband Penetration, RA 2022 Figure 2: Mobile Subscriptions by Sector, RA 2022

Figures 1 and 2 show, respectively, that full fixed broadband coverage was achieved by
2022, and that full mobile coverage was achieved some time ago. In addition, there are now
multiple competing providers in both markets. Consequently, the basis for regulatory
intervention no longer exists. The market can deliver undisturbed by the most demanding
regulation going forwards.

Despite the existing competitive market circumstances, out of the benchmarked island
jurisdictions and Liechtenstein listed in in Figure 3 below, Bermuda has a significantly higher
number of regulatory interventions based on SMP or dominance findings.
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Figure 3: Benchmark of market specific remedies imposed based on SMP or Dominance. There appears to be some
additional requirements in Gibraltar with respect to generic non-discrimination type requirements.

Given the progress made in Bermuda in terms of service delivery, most, if not all of those
legacy measures are now simply increasing operating costs and therefore prices for
customers. They will also hinder the deployment of next generation technologies by
diverting engineering and management time into compliance with old regulation.

We note that there are virtually no customer complaints being made to the RA and
no inter-operator disputes. Consequently, there is no indication of any problems at the retail
or wholesale level that might otherwise have made a case for continued regulation.

Further, the latest available data from the RA in 2022 showed total nominal electronic
communications sector revenues declining (ignoring the exceptional Covid reduction) — see
Figures 4 and 5 below. Real term revenues, after inflation, would show an even steeper
decline. That decline tells investors to be more cautious. That makes the case for the removal
of legacy regulation which is increasing costs and diverting business resources.
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Figure 4: Total Revenue (Nominal), RA 2022 Figure 5: Total Revenue Per Sector (Nominal), RA 2022

In addition, markets are not static. There is tremendous volatility. Mobile annual net churn
(which accounts for reactivations) is over 58% for consumer prepaid services and nearly 6%
for consumer postpaid smartphone services. Fixed residential internet broadband access net
churn is over 9% annually. Therefore, market shares could change rapidly if a provider was
not meeting customer expectations.

Although market shifts are not necessary to prove that fierce competition exists, they
contribute strongly to that argument. The volatility demonstrates that no operator can
maintain its market shares without providing excellent value for money. As the RA is aware,
market volatility is a factor to consider when deciding whether economic markets exist for the
purpose of regulation.

4. Investment
As set out in section 21(b) of the ECA, one of the main objectives of market reviews is to
“promote investment in the electronic communications sector”
and the ECA states that the RA should seek to:
“rely on market forces and withdraw, reduce or limit ex ante remedies in circumstances
where the Authority concludes that markets are effectively competitive or likely to become
so within a reasonable period of time” section 21(e), ECA.
Price regulation is particularly harmful for investment prospects. In this respect we see that
the RA has struck a note of caution with respect to price regulation, stating that such
regulation is “costly” and can “depress investment incentives”. We agree with these

concerns.

The RA has not identified any problems with the existing market in terms of the number of
competitors or existing pricing. Indeed, the RA states that:

10
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“in comparison with other micro-states, Bermuda has relatively strong infrastructure-based
competition”’.

Therefore, we see no basis for heavy handed and expensive pricing regulation of any sort,
whether that be anchor based, retail minus or any kind of modelled costing regulation.

5. Market Definitions

The RA has to varying degrees based its position noted in the consultation on assertions
and references to foreign markets to make its case for finding markets in Bermuda.
Consequently, we do not think that all of the analyses pass the legally applicable test for the
finding of a market. The RA must rely substantially on evidence gathered about the Bermuda
market specifically to make its case. This has not been done and presents a basis for challenge
if this statutory requirement is not met by the regulator.

a. Inappropriate Use of Large Country Regulation

The RA has to follow the procedure specified in the ECA when determining the procedure
for undertaking market reviews. However, much of the ECA is based on outdated EU
legislation. The noted legislation was drafted and brought into force for much larger
jurisdictions with operators and regulators that have far more resources at their disposal to
carry out such exercises. Those regulators and operators have scale economies that improve
their chances of affording to pay for the volume of work that is associated with compliance
and implementation.

The smallest EU country is Malta with a population of roughly 521,000 compared to
Bermuda’s 65,000. In other words, it has over 8 times Bermuda’s population. Of course, the
majority of EU countries are far larger than Malta and enable operators to exceed the 2
million minimum efficient customer numbers scale referred to by the RA. Put another way,
the RA is trying to apply a complex regulatory framework to a jurisdiction for which it is not
designed. There is no prospect in our view that the EU would have chosen its existing
regulatory regime if all EU states were comparable in size to Bermuda.

Although we see that there is some recognition of these differences in the consultation,
which is welcome, the RA still appears to be leaning towards excessive regulation and has not
sufficiently taken into account local circumstances.

We believe that a more balanced approach to the market review exercise, given the
circumstances in Bermuda, would be first to assess whether there are any clear issues

! Paragraph 257

11
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regarding customer choice, service availability, or pricing. If no significant problems are
identified, then the RA would step back from regulation. That would avoid the need to
become involved in theoretical exercises about potential monopolistic behaviors or abstract
concepts such as economic markets.

b. Burden of Proof

The burden of proof for proving a market exists under the ECA lies with the RA not the
provider. It is only once an operator has been designated as having SMP that the ECA,
contrary to best practice we note, passes the burden to the provider to show that remedies
should not be imposed (section 24(6)). Therefore, the Authority has to provide a compelling
evidence-based analysis for the existence of a market and not use loose and unsubstantiated
assertions.

c. RA Question 2/ Relevant Markets

“What are your views on the RA’s preliminary identification of relevant product and
geographic markets contained in Section 6?”

i. Fixed Broadband

The RA admits that it “does not have information for Bermuda’ in respect of households
with only mobile internet access. It then proceeds to attempt to use data from foreign markets
(Europe) to reach views about the market in Bermuda. There is no basis for the RA to
conclude economically or legally that mobile and fixed broadband are not substitutes in
Bermuda on this basis. 5G mobile, and even 4G in respect of most web use, can be a viable
alternative. If the RA thinks otherwise it needs to base this on an analysis of Bermuda specific
data. Bermuda has a high GDP per capita and is not obviously comparable with large
European jurisdictions in particular. Replacing fixed with mobile is therefore more viable in
Bermuda. Consequently, we disagree the RA has made its case that fixed broadband and
mobile data are in different markets.

We note that the RA concludes that there is demand-side substitutability across different
speeds and technologies for fixed broadband. Also, FWA services are likely to form part of
the chain of substitution linking fixed broadband products, and part of the fixed broadband
market. Finally, the RA concludes that the relevant geographic market is island wide. We
agree with this, but 5G mobile, as a minimum, and also 4G in respect of some services, is
substitutable for fixed broadband. This can be confirmed by surveying customers.

2 Paragraph 114 of the consultation

12
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Conclusions

e Insufficient Bermuda specific market data has been collected to reach decisions on
market definitions.

e Product Market — this includes fixed broadband, FWA, 5G and to some extent 4G
mobile.

e Not addressing the position sets the groundwork for challenge from the industry
regarding the manner in which the market review is being conducted.

ii. Mobile Services
Product Markets

The small and wealthy nature of Bermuda dramatically increases the substitutability of
mobile and fixed services in the jurisdiction. It is for example, much easier to get access to a
networked computer to make a VOIP call in Bermuda. If you do not already have a computer
to hand and many people will, you can get hold of one within a few minutes by walking or
driving home or going to an office where you can also access a regular fixed line phone. This
is not the United States where you may be 50 km or more removed from your computer or
fixed line or other alternative to your mobile.

The RA is not correct to dismiss the competitive impact of the wide availability of dual
SIM phones in the market. There are many phones on the market that have dual sim
capability, including esim options. Therefore, customers can choose from more than one
provider on a single device should they wish to do so and mix and match from whom they
take mobile data and other services. That increases the intensity of competition in mobile
markets and provides real broadband options from roaming data alternatives. In addition,
there are OTT applications available that substitute for mobile voice calls both on mobile and
fixed networks.

As an example, a Bermuda resident could simply buy the least expensive talk and text plan
available in Bermuda today and use an esim from a foreign provider for data access. Or
alternatively, a Bermuda resident could simply use a Paradise Mobile unlimited data plan.
The existence of these options means that all fixed broadband providers (network owners and
resellers alike) must provide better value and service to meet this cross-platform competition.

The RA appears to be relying mainly on the following statement to justify its separation of
fixed and mobile markets

“...the available data indicates that substantial numbers of customers in Bermuda maintain
access to both mobile and fixed voice services”.

13
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However, the calculation that is being relied on is not provided in the consultation and
therefore the statement is not a legal basis for reaching a conclusion. Respondents cannot
comment meaningfully on information that is not supplied.

The authority goes on to refer to the SSNIP test. No evidence is provided to show that this
test would not be passed. A survey of customers could have been carried out but that was not
done’. There is only conjecture from the RA. In any event, we think that the RA would be
incorrect to believe that the test could be applied in the same way as in many other
jurisdictions.

That is because of the high GDP per capita in Bermuda. A price increase might have to be
larger in Bermuda to be significant for the purposes of the SSNIP test. But, if prices did
increase by more than the usual SSNIP test of 5% -10%, then we can imagine that there
would be a substantial amount of substitution of fixed services for mobile at the retail level
even if that were not the case below a 10% increase.

Mobile Termination

With respect to mobile termination, the RA does not have a legal or economically sound
basis for recommending the definition of a mobile termination market on each operator’s
network. As the RA states, the operators use a bill and keep approach to mobile calls.
Therefore, there is no market power in mobile termination. There is no legal basis for the RA
to define a prospective market.

The ECA, section 23(1), allows only for the cancellation of an existing market definition
based on possible future events, not the finding of a currently non-existent market based on
possible future events. Moreover, the very idea of defining a market in this way runs contrary
to the principle of light touch regulation and using market forces wherever possible (ECA,
section 21(e)).

Conclusions

¢ Insufficient market data has been collected to reach market definition decisions

e Product Market — this variously includes fixed broadband, FWA, 5G and 4G mobile,
fixed and mobile VoIP and Fixed Voice depending on the application or service you
want e.g. voice or data, retail or wholesale, and is therefore not just a mobile services
market. The RA has tried to define the market into several individual mobile only
market components based on legal abstractions which we think is misplaced given the
lack of evidence and research noted in the market consultation document.

3 This also reinforces our earlier argument about the fact that applying EU type regulation is disproportionate for
Bermuda. That is because in order to carry out a proper market assessment would mean expending significant
amounts on undertaking market research which would also be disproportionate to the market. Therefore, a
simpler way forward needs to be found.

14
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iii. Fixed Voice
Unmanaged VolP

Unmanaged VolP services are certainly within the same market as stand-alone voice
services. However, the RA has presented five aspects of unmanaged VolP services which
it says means that standalone subscribers will not view them as a direct substitute. This
does not withstand scrutiny in our opinion.

The RA’s 5 requirements for making and receiving calls for users at both ends of the call
(to make them substitutable) are shown below with our comments in blue:

* to have a fixed broadband connection or mobile data connection — the RA is operating on
the premise most people if not everyone has such access or both we understand so this part of
the RA’s test is passed.

* to own a compatible device — we understand that the RA thinks everyone, or nearly
everybody does own such a device

» to have installed the relevant application on the device — it takes a short time to install an
application, and the applications may also come pre-loaded in any event

* to have the device turned on — if someone has a computer or mobile, it is probably going to
be switched on most of the time or at least a significant amount of the time

» to be logged in to the service — with many VolP apps the user is automatically logged in
when a device is turned on

There is therefore plenty of reason to think that if fixed voice prices were raised
significantly, taking account of what is significant in Bermuda in particular, that many
customers would substitute unmanaged VolIP for stand-alone voice services.

Fixed Termination

For the same reasons as expressed in response to the suggestion that there should be a
mobile termination market it is inappropriate and there is no legal basis to define a fixed
termination market on each operator’s network. Please refer to our response on mobile
termination.

iv. Subscription TV
Pirated Content

We disagree that pirated content is outside the scope of the market review. That is because,
regardless of its illegality, it affects the pricing and competition for paid content services in

15
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Bermuda. It is unfortunate that there is documented evidence of the RA taking action in the
past against operators providing illegal content. However, without explanation, the RA will
not be taking further action in these matters. Furthermore, the RA has stated in the past that it
is required to regulate all entities that are providing electronic communications in Bermuda.

The RA has to regulate based on reality as opposed to how it hopes the market would
work. By way of an example, suppose that there was only one legal provider in Bermuda but
90% of the content consumed was delivered illegally from abroad via unlicensed entities. The
RA could not economically or legally sustain a market definition of SMP for the Bermuda
provider. Nor can it economically or legally sustain a market definition of any sort in this case
without making an estimate of the amount of illegal content delivery.

In order to assess the impact of pirated content, the RA would need to ask the providers for
information about the volume of pirated content being delivered. It might be possible to
undertake an estimate of this based on applications that have been used to deliver content
online by entities that have no license to operate in Bermuda.

However, it is already clear that there are multiple business openly selling highly suspect
content access boxes in Bermuda with no consequences or regulation. This is not fair
competition. One Communications has seen 10% year-on-year reduction on its revenue for its
tv business driven primarily by the availability of low cost, illegal, unregulated TV content.

Conclusion

Consequently, illegal content providers are in the same market as legal content providers and
the definition must include illegal content providers unless the RA can show they are de-
minimis. It is One Communications’ position that RA is mandated under the law to take
action against such providers and should be conducting investigations into the market.

Moreover, if the RA chooses to not regulate illegal content providers (and unlicensed
providers like Netflix et al.) it is effectively forbearing from regulating that market properly.
This forbearance should extend equally to legal providers and should result in no regulatory
taxes and fees being applied to the market.

To maintain the status quo, the RA is effectively discriminating against local legal
providers and competitively handicapping them financially through application of the GAF
and RAF. The status quo regulatory framework will inexorably ensure that local legal
providers exit the subscription tv market.
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v. Business Connectivity

The difference between the market review in 2013 and 2017 shows how inflexible and out
of touch with reality legacy regulation rapidly becomes.

The market assessment in 2013 used a threshold for regulation in terms of leased line
capacity of 1 Mbps, whereas in 2017 the threshold was raised to 25 Mbps. Clearly the
markets defined did not suddenly switch in 2017 to being appropriate for 25Mbps. Therefore,
there was up to a 25-fold discrepancy in terms of capacity over the course of the four years.
Consequently, the original regulation imposed ineffective and inefficient outcomes and higher
costs on the industry and customers. This is a lesson that needs to be taken into account.

Static regulation should be avoided. Commerce needs to be left to operate freely.

Fixed broadband, point-to-point leased lines, point to multipoint leased lines and dedicated
Internet access circuits form a clear chain of substitution. Many businesses will be content
with the first of these and perhaps 5G mobile also, especially smaller businesses. So, these
products all form part of the same market. The RA seems to recognize this partly where it
states:

“...there are many businesses in developed countries that have migrated their smaller sites
from leased lines to fixed broadband over the last few years, as the price-performance of
fixed broadband has improved substantially”.

6. Markets Susceptible to Ex-Ante Regulation

Our response in respect of each of the markets purported by the RA as being susceptible to
ex ante regulation is structured around the three-part test identified in section 22(1) of the
ECA as follows:

1. Whether there are high and non-transitory barriers to entry.
2. Whether there is effective competition.
3. Whether ex-post competition rules will be sufficient.

Although not stated explicitly in the relevant section of the Act we interpret this to be
relevant to the four-year period post a decision on the market review.

Effective competition is not defined in the ECA. Nor has the RA published guidelines
about this to the best of our knowledge. That creates uncertainty for operators and investors in
terms of potential regulation that might undermine the basis for future investment and service
development. Faced with this uncertainty we have turned to market outcomes as the guide as
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to whether there is effective competition. We believe that the key factors needed for effective
competition is a market environment with a choice of providers that leads to value for money
at the retail and wholesale levels either immediately or prospectively.

We note that the RA appears to have used methodologies from the EU to determine
whether remedies should be applied. As the RA states, that should involve first testing
whether there is effective competition in the relevant retail market. If there is effective
competition, then no remedies are considered.

Factors such as high and stable market shares are referenced sometimes in the abstract
field of competition law as possible diagnostic factors when considering whether there are
circumstances which justify subjecting providers to regulatory intervention. However, that is
usually, if not always, accompanied with the caveat that such factors are not determinative. In
any event, as shown previously, market shares are not stable in Bermuda and any provider
that did not provide value for money would rapidly lose market share.

RA Question 3/ SMP Assessment

Do you agree with the RA’s initial assessment of the SMP sectoral providers set out in
Section 7?

i. Fixed Broadband

High and non-transitory barriers to entry?

We disagree with the RA that there are high and non-transitory barriers to entry in the
fixed broadband market. The RA has not used the statutory definition of “barrier”. The ECA
specifies that the type of barrier being considered is to a de jure or de facto barrier (section
23(2)(j) of the ECA). In plain language, a legal or physical barrier or a barrier in effect.
There is no legal barrier. There is no physical barrier. Nor is there a barrier in effect. A barrier
in effect would have to show some kind of impedance of competition. Impedance means
some kind of interference with or slowing of the progress of market entry. There is no
evidence of such impedance.

The fact that a provider could not instantly build a network or instantly win a substantial
number of customers is not an impedance. Nor does competitive pushback in terms of better
commercial offerings to customers amount to impedance for these purposes. There would
have to be an unusual factor or deliberate and unreasonable action at play that limits the
opportunity for competition. That constrains the scope of impedance in this context to other
actions taken by competitors, the RA, government or other third parties.
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Impedance could include laws that prevent or hold up rollout or winning of market share
that are not faced by competitors. Withholding spectrum allocation or high licence fees would
therefore be barriers. Changes to planning laws that make building infrastructure more
difficult for a new entrant than existing operators had to face would be a barrier, although we
submit in that case that the focus should be on planning laws and not regulating providers.

Actions that would be required and challenges that would be faced or would be expected in
the normal course of building a network or providing services or winning market share are
not barriers. The meaning of impedance must be so constrained otherwise every single action
involved in providing a competing service would suffer from impedance and therefore
constitute a barrier.

Given a lack of impedance, why might infrastructure entry not take place given that a well-
funded infrastructure competitor could build a network across Bermuda because of its small,
flat and wealthy nature? There are two main reasons we believe.

Firstly, it might not succeed because customers are happy with the services from their
existing providers. Consequently, they might not switch to the new provider in sufficient
numbers to make its business viable. But customer satisfaction is not a barrier to entry and
cannot be used to justify regulation.

Secondly, if an existing provider had an advantage due to depreciated network costs
relative to a new entrant’s network, that would mean that market entry might be inefficient.
But a lack of market entry due to inefficiency would not be a “barrier”. The concepts of
inefficiency and barrier cannot legally be conflated. Moreover, any such possible short term
cost advantage would have to be weighed against the advantages of building a state of the art
brand new network with possibly superior throughput, quality of service and lower costs of
operation over time.

That new network would better enable it to win customers from existing providers. In any
event, the RA has ruled out taking regulatory action based on network build cost
inefficiencies®. That means the only cost advantages it may consider for regulatory purposes
would relate to providing services using wholesale access. Those would be relatively modest
at most. In other words, there is no barrier to wholesale access absent the behaviour of
existing providers in respect of which we have provided a much simpler regulatory
mechanism to reassure the RA and other operators>.

4 Paragraph 259 of the consultation
5 See our Rule of Three proposal
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If short or even medium term inefficiencies, based on the continually varying cost
advantages of wholesale providers relative to one another, are used to determine whether the
RA should regulate then economic regulation will never end.

The RA has, however, provided no evidence in the consultation of existing barriers as defined
in the ECA. Instead, the RA unequivocally makes the unsupported opening statement that:

“The market is characterised by high and non-transitory barriers to entry.”

This indicates that the RA has already reached a decision on this point. This amounts to
fundamental analytical bias which is a breach of natural justice and the right to a fair hearing.
It invalidates all parts of the consultation where this statement is used. In other words, all
alleged economic markets deemed susceptible to ex ante regulation by the RA are voided
where this statement is used.

Therefore, the “high and non-transitory barriers to entry” element of the three-part test
identified in ECA section 22(1) is not passed. Consequently, the test has failed because it is
an all or nothing assessment. Hence, there is no legal basis for ex-ante regulation. One
Communications puts the RA to strict proof on this.

Effective competition?

Customers have a choice of fixed broadband service providers — One Communications,
Digicel and TeleBermuda. In addition, Fort Knox/Live net resells One Communications’
services. Fixed broadband entry prices are within the expected range based on the RA’s entry
analysis of prices illustrated in Figure 7.2 and when combined with a chain of substitution.

Further, One Communications believes that pricing would be at least as competitive
without anchor pricing. However, the only way to prove that is to remove the existing anchor
regulation. In addition, broadband is being delivered by 5G and 4G.

We also note that service quality is a match for anywhere else in the world. This demonstrates
that competition is working successfully.

The market is, therefore, effectively competitive. That means that this part of the three-part
test is not passed either so, once again, there is no basis for ex-ante regulation.

Ex-post competition rules sufficient?

Given that there are no barriers to entry and the market proposed is effectively
competitive, ex-post rules are more than sufficient to prevent anti-competitive conduct as
defined. Once again, therefore, there is no basis for ex-ante regulation.
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ii. Mobile Services
High and non-transitory barriers to entry?

We disagree with the RA in this respect for the same reasons as stated in our response on
barriers to fixed broadband entry. The RA’s analysis is, in our view, economically and legally
unsustainable. We will not repeat the text here.

Effective competition?

It is remarkable that the RA has dismissed Paradise mobile as a further indication of
effective competition at the network level for the future. Paradise launched in November
2023. That is over 15 months ago. Paradise will have had almost 2 years to establish its
market position by the end of the market review process and it publicly stated that its entry
has been such a success that they are now looking to launch in multiple other markets,
including in the Cayman Islands.

In contrast, elsewhere, the RA has gone so far as to propose recommending the definition
of a mobile [and a fixed] termination market when nonexists currently. This is based on the
theoretical future possibility of such a market arising, we presume, if the operators switched
to calling party pays termination in the future. Not taking into account the impact of
Paradise’s entry on the market, but attempting to take into account theoretical future changes
to termination is highly inconsistent of the RA.

Existing mobile services are effectively competitive at all levels and competition is about
to become more intense with five providers in all. Three of which will be providing network
competition.

Ex-post competition rules sufficient?

Given the intense competition, especially so for such a small island, and pricing that is very
competitive, ex post competition rules are certainly more than sufficient and no ex-ante rules
are required in any way for mobile services of any description.

iii. Fixed Voice
High and non-transitory barriers to entry?

We disagree with the RA in this respect for the same reasons as stated in our response to
whether there are barriers in relation to fixed broadband. The RA’s analysis is, in our view,
both economically and legally unsustainable. We will not repeat the text here.
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Effective competition for 4 years post review?

Effective competition in fixed voice already exists from two island wide providers and
Unmanaged VoIP. VolP is a substitute because there would be significant substitution of
retail fixed voice if the price increased significantly®. The RA confirms that fixed voice is
being increasingly substituted by alternative services and providers because it has stated:

“...the available information on fixed voice traffic in Bermuda suggests that usage of fixed
voice services (ie the number of fixed voice minutes) is also in a long-term decline.”

We do not believe there is any suggestion by the RA that people are talking less, therefore
the traffic is going to mobile, mobile VoIP and fixed VoIP.

Ex-post competition rules sufficient?

Given the range of options open to users, and the movement of voice onto competing
platforms, competition rules are certainly more than sufficient and no ex-ante rules are
required in any way for mobile services of any description.

iv. Subscription TV
High and non-transitory barriers to entry?

The RA already recognizes there are no high and non-transitory barriers to entry for the
provision of subscription TV.

The RA recognises that when any part of this three-part test fails there is no basis for
regulation so it did not address effective competition or ex-post competition rules.

v. Business Connectivity
High and non-transitory barriers to entry?

We disagree with the RA in this respect for the same reasons as stated in our response to
whether there are barriers in relation to fixed broadband. The RA’s analysis is, in our view,
both economically and legally unsustainable. We will not repeat the text here.

6 See our earlier comments about the need to take into account GDP per capita in Bermuda when considering the
SSNIP test.
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Effective competition?

As the RA recognises, Bermuda is served by 3 direct fibre networks with connectivity
offered by OneComm, Digicel and Link Bermuda. In other words, there is already substantial
competition therefore the market is effectively competitive.

Ex-post competition rules sufficient?

Given the absence of any competition problems and the ability for entrance to enter the
market ex-post competition rules are more than sufficient for Bermuda in respect of business
connectivity services no ex ante remedies are justifiable.

vi. Off-island Connectivity

The RA appears to have concluded that there is effective competition for international
connectivity and that therefore there is no case for ex-ante remedies. We agree with that
conclusion.

The RA recognizes that when any part of this three-part test fails there is no basis for
regulation, so it did not address the remaining parts of the three-part test.

7. Pricing Regulation

Regulated pricing mechanisms, such as anchor pricing and retail-minus pricing are
particularly detrimental in small jurisdictions, due to their tendency to stifle competition,
innovation, and investment.

Anchor pricing discourages new entrants and competitors in general from offering
competitive alternatives and reduces incentives for incumbents to innovate or improve
efficiency. They also may distort the market by forcing inefficient service delivery.

Overall benefits to consumers are likely to be better served by letting competition
determine which service levels should be made available. It would be more than sufficient for
the RA just to monitor suitably adjusted benchmark prices to see if Bermuda seems to be in or
around the expected range. That will reassure the RA about the reasonableness of local
pricing.

Retail-minus pricing or modelled costing is particularly burdensome for smaller operators,

and will lead to greater risk, less investment, slower technological advancements, and
ultimately poorer service quality for consumers.
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Instead of fostering a vibrant, competitive market, such pricing controls would risk
creating a stagnant industry environment where consumer choice and service improvements
are limited, ultimately harming the long-term development of the telecommunications sector.

8. Preventing Unauthorized Content Provision

We request consideration by the RA of a new proposal with respect to preventing pirated
content from being used to compete illegally with licensed subscription audiovisual service
providers in Bermuda. Illegal content provision is affecting the development of the audio-
visual service market, and a solution needs to be found one way or the other.

As the RA knows, Section 12 of the ECA bans the provision of

“...an electronic communications service within the territorial limits of Bermuda or between
Bermuda and another country, without a valid COL authorizing such activities...”.

Further, section 2 of the ECA states that

“electronic communications service” “...means a service ...which consists wholly or mainly
of the conveyance of signals by means of electronic communications networks, including the
distribution and provision of subscription audiovisual services”.

Therefore, anyone providing subscription audio-visual services without a licence does so
illegally.

As the RA knows, there are applications owned and operated by organisations not licensed
in Bermuda that provide access to audio-visual content that is normally paid for by
subscriptions in Bermuda. The RA has taken action against such providers previously.

It can reasonably be assumed that a subscription is being paid in respect of such services,
or, alternatively, that it is pirated content. Therefore, in One Communications’ view it is
reasonable to block the applications because they are competing unfairly with licensed
subscription services in Bermuda. It is not practical to attempt to pursue copyright
infringement worldwide.

The cooperation that One Communications seeks involves the creation by the RA of a non-
binding list of audiovisual application services that the RA believes, but would not confirm,
may legitimately be providing audio-visual services in Bermuda without a licence. This
would amount to a form of non-binding co-regulation.
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Applications that wanted to be made available in Bermuda could submit proof to the RA
which could be shared with providers for consideration. In practice, that is likely to mean that
only owners of applications that do not compete with subscription audio-visual services
would provide submissions.

That would not stop an application provider from suing providers in Bermuda, because the
regulator’s endorsement is not required, but legal action is unlikely if the content is being
pirated.

Alternatively, we believe that the law must be changed so that no licence is required to
provide subscription audio-visual services.

9. Simplifying Regulation — The Rule of Three

We propose simplifying the regulatory approach to relieve the burden on the RA and
operators whilst maintaining sufficient safeguards for Bermudian stakeholders by introducing
a Rule of Three.

This rule would mean that if three wholesale providers and three retail providers of a
service were present then no economic market regulation would be imposed unless certain
conditions were met. In the latter case there would be an agreement that the RA could re-
impose legacy regulation for the relevant service. Alternatively, a stepped approach could be
taken where all retail regulation is withdrawn and if nothing untoward happens wholesale
regulation could be removed later.

The Rule of Three would dramatically reduce the volume of market regulation, whilst
guarding against total market consolidation. Why three? Because the existence of three
operators creates sufficient uncertainty for existing operators to ensure that they will compete
fiercely. Of course, however, many small jurisdictions have only two operators. While a Rule
of Two might also be proposed therefore, we are keen to provide sufficient reassurance to the
RA as a first step, using this kind of innovative approach.

Ofcom in the UK has, for example, indicated that it will not regulate incumbent network
operator Openreach’s broadband products where there is established competition’.
Competition is shown to be established were there are at least two established rival networks®.

The Comision Nacional de los Mercados y la Competencia (National Commission on
Markets and Competition) in Spain also regulates differently based on whether there are 3

7 See Ofcom wftmr-statement-volume-1-overview, page 2
8 See Ofcom witmr-statement-volume-2-market-analysis, paragraph 7.29
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alternative infrastructure providers in the market. It is recognised that 3 networks can make
markets effectively competitive although the extent of provision is also a factor’.

10. Unbundling

If unbundling is desirable overall, taking into account demand and the costs associated,
then competition will continue to ensure that it is possible. In order for it to continue it would
have to provide competitive advantage (because enough people want it), which outweighs the
costs.

However, the RA has not carried out a financial cost benefit analysis of the unbundling
requirement, nor a customer analysis about whether many customers would mind if there
were no unbundling of mobile, fixed broadband and fixed voice. Therefore, the RA does not
have a basis for stating that:

“...these remedies are not likely to result in significant additional cost for the sectoral
providers and are necessary to prevent or deter anti-competitive effects.”

There is clearly a cost in terms of network and retail management and there is no basis for
saying that it is not likely to be significant other than wishful thinking.

If the RA requires unbundling to continue regardless of whether it would do so in the
natural course of things, then we think that it would have to be on the grounds of consumer
protection. However, given the level of incomes in Bermuda we are unsure whether it is
necessary.

We suggest that the RA asks consumers about what they desire in this respect rather than
regulating by default, and as we see it, somewhat in the dark.

11. Lawfulness of the Consultation

In order to carry out this market review the RA says that it has relied on the information
listed in paragraph 246. That included market analysis submissions from 2019-2023.
However, the RA has not provided the information for 2023 therefore, respondents are
responding in partial darkness. Moreover, the 2024 information has not yet been made
available either.

® Anme/Dtsa/002/20/Mercados Acceso Local Central (Anme/Dtsa/002/20/Markets Local Central Access)
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In order to conduct the consultation in a manner that meets the standards required in the
ECA, section 23, the data on the latest market conditions cannot reasonably be more than a
few months old as it quickly becomes out of date. There also has to be a reasonable continuity
of information up to that date to demonstrate trends because that is an important part of the
analysis.

The providers and all other stakeholders in the consultation have a legitimate expectation
that such information would be provided for the consultation. If we had believed that the RA
would have commenced the consultation before doing so we would have objected. The RA
cannot, therefore, fail to provide the information and then expect respondents to reply in
partial darkness.

Therefore, the RA is not complying with section 23(4) of the ECA which requires it to

“.conduct a public consultation to review those markets identified in accordance with section
22 that in its view are susceptible to ex ante regulation”.

This cannot be a consultation in name only, or only a partial consultation because of
incomplete and out-of-date information.

The last information that the RA appears to have published was the Electronic
Communications Annual Market Analysis Report 2022. Although it is out of date it sets the
standard in terms of the minimum level of market information required to be published in
order for the RA to conduct a review. Therefore, the minimum up-to-date set of information
that was required for each market that the RA has proposed, and as relevant dependent on the
nature of the service, was:

e Total number of subscriptions

e Number of lines

e Minutes of traffic

e Penetration rates

e Market share by subscription

e Download subscriptions by speed
e Revenues

e Average revenue per user

e Market share by revenue

Since the Act requires the RA to consult on market reviews every four years (section
23(6)(a)) that invalidates any information that is more than four years old and proportionally
decreases the relevance of information in accordance with its age. It is now over two years
since the last market information was published. In other words, over 50% of the time has
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passed. In One Communications view that invalidates the consultation. The consultation will
have to be restarted to make it fair to respondents and legally sound.

12. RA Questions

Question 1: Merger Control Conditions

Do you agree with the RA’s initial conclusion that the merger control conditions
imposed in 2014 and 2015 on OneComm and Digicel are no longer fit for purpose and
should be removed (Section 4 paragraphs 48 and 49 of the Consultation Document)?

Yes. We agree that these merger controls are now redundant.

Question 2: Relevant Markets

What are your views on the RA’s preliminary identification of relevant product and
geographic market contained in Section 6?

See answers provided above.

Question 3: SMP Assessment

Do you agree with the RA’s initial assessment of the SMP sectoral providers set out in
Section 7?

See answers provided above.

Question 4: Ex Ante Remedies

Do you agree with the RA’s initial proposed SMP ex ante remedies contained in Section
7.5?

None of the proposed SMP remedies are appropriate on economic or legal grounds. We
have provided the basis for this in our responses to the questions on market definitions and
whether markets should be susceptible to ex ante regulation.
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The analysis is also invalidated based on a failure to follow due process by not publishing key
market information required for respondents to comment based on the latest market
conditions. However, based on market information made available up until the end of 2022,
no remedies are required. No providers have SMP under the ECA. Therefore, all the proposed
SMP remedies are invalid and would be illegal. Moreover, the manner that the RA wishes to
approach market regulation would mean regulating forever based on an ex-ante basis.

Notwithstanding the above comments about the lack of economic grounds and illegality,
we note the particularly burdensome nature of the proposed remedies.

The RA notes various positions about possible undefined future market outcomes in the
table associated with paragraph 251. The RA states that it has concerns about potentially
“excessive” retail or wholesale prices. But what is excessive? How much profit, or other
measure of return on investment, does the RA want to allow? It does not say. Therefore,
providers are left in a grey zone.

If the RA does want to limit profitability to a specific level, how can it possibly work out
without a tremendously expensive cost model exercise wholly disproportionate to the small
size of the market that would drive up operating costs and therefore prices to consumers in
Bermuda? The RA recognizes this by stating in paragraph 253 that:

“The cost of regulation forms a much more significant percentage of the total cost of supply
of telecommunication services in a microstate... up to 150 times higher per person when
spread over a population of 65,000.”

In other words, there is no way of regulating this without making things worse than the
outcome that the RA fears. Moreover, regulating in the way proposed creates uncertainty that
reduces the chance of investment by existing or new providers. Consequently, the RA will
frighten away further investment by existing providers and potential competitive entry in the
future.

The RA recognises that:

“...in comparison with other micro-states, Bermuda has relatively strong infrastructure-

based competition '’

It is more attractive to invest in Bermuda because it is small, flat and wealthy.
Consequently, arguments for regulation in other jurisdictions have less application in
Bermuda.

10 Paragraph 257
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Further, the RA states that

“The RA should not impose ex ante remedies on SMP sectoral providers that would provide

)

any long term inefficient!! entry assistance to infrastructure-based entrants.”.

But that is precisely what it is doing. Wholesale regulation is a first step in the well-known
concept of the ladder of investment. It enables market entry by providers that also wish to
progress to infrastructure based competition.

Question 5: Anchor Product Definition and Pricing

Do you agree with the RA’s initial position that any anchor product should have the
same price and definition for any provider that has been found to have SMP in that
particular market.

One Communications disagrees with the notion of anchor products. It is redundant and
counter-productive regulation, especially given the current state of the competitive market in
Bermuda. Anchor pricing regulation simply drives up administrative complexity and cost and
ultimately that feeds through to the amount customers have to pay for non-regulated products.

We are not clear why the RA thinks that a straight-line graph!? proves anything at all.
Without the current excessive level of regulatory intervention in the market higher speed
products might be cheaper per Mbps.

In fact, the straight line graph may prove that anchor regulation is commoditising and
undermining the market by making it static and less responsive to customer needs. Therefore,
overall, prices might be higher and speeds and quality of service lower than they could be
without it. The only way to find out is to remove the regulation.

It is more enlightening to look at how many customers want this product. The RA says that
the take-up is low at about 10% of the market. The RA appears to make an erroneous
statement in its analysis which is not consistent with the graph in figure 7.4 (which shows the
number of fixed broadband subscribers on regulated services) as follows:

“...the RA notes that the proportion of fixed broadband subscribers on these services has
risen over time...”

To the contrary, the graph shows that the numbers of subscribers taking these regulated
services are now declining. What is also clear is that these lower speed packages will be less

! Paragraph259; our highlighting
12 Figure 7.3, page 69
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and less popular over time as the need for higher data rates continues to grow in accordance
with the data density of applications. Anchor regulation helps to anchor lower speed services.

To the extent that anchor pricing might be argued to reduce prices for some customers'? it
would disincentivize investment by potential new entrants because they would be less able to
compete for customers. Anchor pricing therefore reduces the opportunity for competitive
forces to work. This contravenes the principle set out in section 21(¢e) of the ECA that
requires the RA to seek to rely on market forces.

Question 6: Number of Anchor Products

What are your views on whether one or two anchor products are required in the retail
fixed broadband market?

As stated above, One Communications disagrees with the notion of anchor products. It is
redundant and counter-productive regulation, especially given the current very competitive
marketplace.

Question 7: Should Anchor Product be an Entry Level Service

In the event that only one anchor product is considered for the retail fixed broadband
market, do you agree with the RA’s initial position that the anchor product should be
targeted at an entry level service priced at no more than $80 per month for a 50 Mbps
download/10 Mbps upload?

See answer to question 6.

Question 8: Need for Ex Ante Anchor Product in Retail Mobile?

Do you believe that the RA should consider an anchor product ex ante remedy in the
retail mobile market to protect consumers against ongoing price increases? If so, what
should be the component parts of such a product? The RA’s initial position is that the
anchor product for retail mobile should be set at no more than $50 for unlimited local
talk & texts and 10 Gigabytes of data per month. This is an existing “Student Bundle”
offering from Digicel.

See answer to question 6.

13 The regulation may well be driving up prices overall, however.
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Question 9: Use of International Benchmarking for Price Assessment

Do you agree that the price for relevant service products should be cross checked by
international benchmarking?

We have no objections to this for the purposes of ex-post analysis, as long as it is borne in
mind that labour costs in particular are likely to be much higher in Bermuda than elsewhere.
To properly reference international benchmarks, purchasing power parity has to be factored
into the final assessment of both the demand and supply side of the market.

Question 10: Median Price Monitoring

Do you agree that it is important that the RA monitor the median price across all
products in each of the fixed broadband and mobile services markets in addition to the
use of anchor product pricing?

We think that this level of detail over complicates the analysis. A broad look at
benchmarks, reasonably adjusted for additional costs of operation in Bermuda, would suffice
to provide reassurance that competition was delivering the best value for money services.

Question 11: Approach in Place of Accounting Separation

Do you agree with the RA’s provisional opinion that implementation of costly cost
orientation/separated accounting obligations may not be in the best interest of end users
in the Bermuda market? If not, what alternatives should the RA consider to ensure that
a balance is maintained between “developing or maintaining effective and sustainable
competition for the benefit of consumers with regard to price, innovation and choice”
and “promoting investment in the electronic communications sector”?

Yes. The RA itself has spelt out the support for not using accounting separation including the
disproportionate costs for small island providers. The market is competitive, and we see no
need for any such measure.

Question 12: Setting Retail Minus Caps Using International
Benchmarking

Do you agree with the RA’s provisional opinion that any retail minus X% cap should be
set by international benchmarking? If not, what alternatives (aside from costly cost

orientation/separated accounting obligations) should the RA consider to ensure that a
balance is maintained between “developing or maintaining effective and sustainable
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competition for the benefit of consumers with regard to price, innovation and choice”
and “promoting investment in the electronic communications sector”?

While we disagree that any such regulation is justified given the competitive market that
exists, for reasons of cost, benchmarking is a better methodology than complex costing
assessments. Wholesale relationships have been negotiated beyond the requirements of
existing regulation. Resellers have been able to negotiate with network owners and come to
mutually beneficial terms. The lack of inter-carrier disputes evidences this point. The RA
need not intervene by setting a static discount on retail.

ook sk skosk ok

END
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27th February 2025

Regulatory Authority of Bermuda
1st Floor, Craig Appin House

8 Wesley Street

Hamilton HM11

Bermuda

Re: Response to Market Review of the Electronic Communications Sector Consultation
Dear Regulatory Authority,

Paradise Mobile appreciates the opportunity to provide input on the Market Review of the Electronic Communications
Sector. As a new ICOL holder in Bermuda, we are committed to fostering innovation, expanding consumer choice, and
ensuring fair market access. Below are our key responses to the consultation

Competition and Market Structure

Paradise Mobile strongly opposes any consolidation between Digicel and One Communications. The current market
already reflects Significant Market Power (SMP) concentrated between these two entities. Any merger or increased
coordination would:

e Reduce competition, limiting consumer choice and innovation.

e Strengthen market dominance, making it harder for new entrants to compete.

e Increase the risk of anti-competitive behavior, such as price-fixing and discriminatory wholesale access.

The RA must uphold and strengthen regulations that prevent market consolidation and ensure fair competition.

Ex Ante Remedies and Pro-Competition Regulations

Paradise Mobile supports the continuation of ex ante remedies to promote a level playing field, particularly in the
following areas:

® Wholesale Access & Infrastructure Sharing — Digicel and One must continue offering fair, reasonable, and

non-discriminatory (FRAND) wholesale access to smaller operators.

e Retail and Wholesale Market Protections — Mandatory price controls, service transparency, and KPI publication
are necessary to prevent price squeezing and anti-competitive practices.
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® Cross-Market Competition — The RA must ensure that Digicel and One do not leverage their fixed broadband
dominance to distort competition in mobile markets through predatory pricing or bundling strategies.
Barriers to Market Entry and Growth

The RA has acknowledged the significant structural barriers to entry in Bermuda’s electronic communications sector,
particularly for operators without legacy infrastructure. To promote competition, we urge the RA to:

e Ensure fair and transparent spectrum allocation to support new entrants.

e Monitor and prevent anti-competitive wholesale pricing that restricts access to critical network components.

e Implement technology-neutral policies that allow emerging providers to compete effectively.

Market Definition & SMP Oversight

The mobile sector remains highly susceptible to SMP concerns. The current SMP designation for Digicel and One
Communications should remain in place, with additional oversight in the following areas:

® Pricing & Tariff Structures — Ensuring that wholesale and retail pricing do not create barriers for smaller
competitors.

o Network and Service Performance Standards — Enforcing KPI transparency to prevent incumbents from using
network quality as a competitive barrier.

o Retail Market Fairness — Reviewing promotions, bundling practices, and loyalty programs to prevent unfair
market advantages.

Maintaining Merger Control Conditions

Paradise Mobile strongly opposes the removal of existing merger control conditions, as doing so would:

e Further entrench the market power of Digicel and One.

e Limit opportunities for new entrants to grow market share.
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e Potentially lead to higher prices and reduced service quality for consumers.

The RA must maintain and enforce existing merger control conditions to protect competition and consumer welfare.

Conclusion

Paradise Mobile urges the RA to take a firm stance in preserving competition, maintaining ex ante remedies, and
preventing market consolidation that would harm Bermuda’s telecommunications sector. Our ability to drive innovation
and offer consumers better choices depends on a regulatory framework that prevents monopolistic behavior and
ensures fair access to infrastructure and spectrum.

Bermuda deserves better networks, stronger competition, and improved consumer offerings. Allowing further market
concentration would lead to stagnation, reduced innovation, and poorer service quality.

We appreciate the opportunity to share our perspective and look forward to continued engagement with the RA to
ensure a fair and competitive telecommunications market in Bermuda. Paradise Mobile remains committed to lowering
prices, improving customer offerings, and raising service standards.

Regards,

ZLATKO ZAHIROVIC

Chief Technology Officer
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