
January 11, 2022 

The Governor of Bermuda 

Her Excellency, Ms. Rena Lalgie 

Government House 

BY EMAIL 

 

Your Excellency, 

RE: URGENT REQUEST FOR INTERVENTION FROM THE UK GOVERNMENT – AN OPEN LETTER 

We are writing again further to our formal letter of 19th February 2021 (a copy of which is attached for 

your convenience). 

We can now inform Your Excellency that as of 1st November 2021, Assistant Justice Mr. Jeffrey Elkinson 

recused himself from hearing our Judicial Review on account of conceded conflicts. 

A recent search of the court file has revealed that there is a crisis in Bermuda’s judicial system, where 

there is no independent judge available to sit on this matter. We have now learned the following: 

• Within one week of filing our application for Judicial Review, a Memorandum on the file records 

that the Chief Justice, Narinder Hargun, voluntarily recused himself from presiding over this 

matter on 10 February 2021 for the following reason: “I think they may take the point that I 

may have a conflict due to my past representation of Bank of Bermuda and other Banks.” 1 

• In the above statement, Mr. Hargun would have been referring to his considerable time in 

private practice with his former law firm, Conyers, Dill & Pearman (“Conyers”). 

• Following a complaint to the Ombudsman, the Registrar revealed that all of the fulltime 

civil/commercial judges in the Supreme Court were conflicted – but we were never given the 

reasons for their conflict, despite making a request to the Registrar. (In our letter to you of 19th 

February 2021, we predicted that at least three of the full-time judges would be conflicted.) 

• On 24th March 2021, Chief Justice Hargun wrote to Your Excellency requesting that Mr. Jeffrey 

Elkinson be appointed Assistant Justice to hear the matter. We now know that Your Excellency 

issued an Instrument of Appointment to Mr. Elkinson that same day without being informed of 

Mr. Elkinson’s unsuitability. As noted above, Mr. Hargun was recused on the basis that he would 

have, at least, an appearance of bias. This makes his recommendation of a former colleague of 

the same law firm to sit on this matter as an Assistant Justice astonishing in its clear impropriety. 

• Chief Justice Hargun would have had intimate and first-hand knowledge that (1) Mr. Elkinson 

was his former partner/director at Conyers, was still employed at Conyers, and would have the 

same if not even more direct conflict as he admittedly did in the file Memorandum noted above; 

and (2) that Conyers had been attorneys for Mr. Piper in a property matter in which Mr. Hargun 

was legal advisor, while Mr. Elkinson was in the firm’s employ. 

 
1 Mr. Hargun’s written notation is dated 10 February 2021. Your Excellency will understand that we had no knowledge of this 
memo when we wrote to you on 19 February 2021: “. . . Further, the Chief Justice would have a conflict of interest in matters 
involving an investigation into the banks’ role in land loss, as he was a director in a major local law firm which represented a 
major bank in Bermuda”; and “The Chief Justice, Mr. Hargun, was director of a major, local law firm which previously 
represented Mr. Piper and admitted a conflict of interest due to their being the main lawyers for HSBC Bank of Bermuda.” 



• As soon as we knew of Mr. Elkinson’s proposed carriage of our matter, we pointed out his 

conflicts to the Registrar, Ms. Wheatley, to no avail. We were then left in the untenable position 

where our Mr. Davis, who shortly thereafter took ill and was hospitalized, had to find a lawyer 

who could assist him pro bono to argue Mr. Elkinson’s general conflict. In addition, our Mr. Piper 

was not allowed (despite his written requests and availability) to participate via Zoom as a 

litigant-in-person in at least two hearings which were scheduled while he was off Island (in July 

and August). Mr. Piper requested that his written correspondence pointing out Mr. Elkinson’s 

firm’s conflict be put before the court in his forced absence, but this did not happen. Despite 

Mr. Piper’s correspondence being on the file, Mr. Elkinson now claims that he knew nothing of 

Mr. Piper’s claims of Conyer’s conflict until it was verbalized to him by Mr. Piper at the 

November 1st hearing – leading to his protracted decision to recuse himself. 

• It is now established, however, that it was the Chief Justice’s completely inappropriate 

recommendation of Mr. Elkinson back in March 2021, which delayed the substantive matter 

from being heard for a further eight months. Mr. Hargun knew Mr. Elkinson was conflicted when 

he recommended his appointment to Your Excellency – an astonishing development. 

• Since Mr. Elkinson’s recusal on 1st November 2021, we have learned from the file that the 

Registrar subsequently pursued another local practicing attorney, Mr. Jai Pachai, to take carriage 

of the matter as another potential Assistant Justice. Mr. Pachai, who we also know would be 

conflicted, wrote back to the Registry on 24th November 2021: “I’m sorry but I have already 

advised your offices that I have a conflict on this one.” “Already advised . . .” – so why was he 

being asked again? 

• It is now nearly one year since our application was filed. This begs the need for an external 

review into the unsatisfactory way in which judicial appointments are made in Bermuda. 

 

REQUEST FOR AN INDEPENDENT JUDGE VIA AN INTERVENTION BY THE UK GOVERNMENT 

While our application for leave and request for injunction languished – a matter that typically would 

have been expedited in a matter of days – the Commission of Inquiry continued unabated, with a final 

Report being tabled in the wake of Mr. Elkinson’s delayed recusal, last November. Ironically, the Report 

acknowledges that interested parties have a right to apply for judicial review of the Commission’s 

findings – therefore, it is likely that further judicial reviews similar to ours may be filed in the near 

future. In light of the current state of affairs, the question is: who will be able to preside over them? 

This situation does not lack precedent. Recently, an independent judge was brought in to preside over 

the case of a local magistrate (Mr. Tokumbo) who was being charged with driving under the influence. 

Our matter of a judicial review into the legitimacy of a Commission of Inquiry and the scope of its Terms 

of Reference, chaired by a local, well-known former judge, is of broad public interest and importance. 

Any citizen who files a matter before the Bermuda courts has an expectation under the Bermuda 

Constitution that there is an independent judiciary and impartial judges ready and able to adjudicate fair 

hearings in a timely manner. Matters of public interest deserve particular and prompt attention. 

Constitutionally, the responsibility for maintaining an independent judiciary lies with the Governor. 

We are drawing to Your Excellency’s attention that this matter has been thoroughly maladministered 

and mishandled by Chief Justice Hargun and Registrar Wheatley. This cannot be allowed to continue. 



In light of all the above, we are once again asking for Your Excellency’s intervention as a matter of 

utmost urgency and are requesting: 

1) That Your Excellency oversee an intervention from the UK government to take the necessary 

steps to appoint an independent judge from outside the jurisdiction to hear our matter and any 

other future matters relating to this Commission of Inquiry; 

2) That – because the Second Respondent named in our judicial review application as Commission 

Chairman (retired Justice Norma Wade-Miller), is a former local judge with judicial and familial 

connections throughout the Caribbean – Your Excellency consider appointing a judge from the 

UK or from another part of the Commonwealth, who has no potential conflicts or connections to 

Bermuda; 

3) That a judge be selected who has solid experience in public law involving Commissions of Inquiry 

and/or Royal Commissions. 

We are asking for a response as to Your Excellency’s intended action on this urgent request by Monday, 

17th January 2022 and hope that you will understand that we mean no disrespect; and that you will 

agree that the preceding and current situation is unacceptable. 

Because of the urgent public interest, and publicity the Commission of Inquiry has generated, we are 

treating this correspondence as an open letter, and as such will be copying it to other interested parties. 

 


