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Summary  

The Applicant made a request to the Department of Corrections (Department) for records 
related to the release of convicted sex offenders over a ten-year period.  The Department’s 
internal review decision denied public access to the records on the basis of section 23(1) of 
the Public Access to Information (PATI) Act 2010 because the Department was unable to 
provide detailed personal information about any inmate that is in custody or that has been 
released.  
 
The Information Commissioner affirmed the Department’s internal review decision, finding 
that the records are properly withheld under section 23(1) of the PATI Act and that the 
balance of the public interest is in favour of nondisclosure.  

Relevant Statutory provisions 

Public Access to Information (PATI) Act 2010: section 21 (public interest); section 23(1) 
(personal information); and section 24 (definition of personal information). 

The full text of each statutory provision cited above is reproduced in Appendix 1 to this 
Decision. The Appendix forms part of this Decision. 

Background 

1. On 16 November 2016, the Applicant made a Public Access to Information (PATI) request 
to the Department of Corrections (Department) for a list of all convicted sex offenders 
released from prison within the last ten years, i.e., between 16 November 2006 and 16 
November 2016. The request sought the following details for each offender released in this 
time period: 

 the names and dates of birth of the offenders; 

 a photograph of each of the offenders; 

 details of the crimes they were convicted of; 

 the addresses of each of the offenders upon release from prison; and  

 records showing any rehabilitation they took part in while incarcerated. 
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2. On 6 January 2017, the Department sent a letter informing the Applicant that some of the 
information could not be disclosed but that the Department could release the statistics 
related to release, by year, of sex offenders and the category of offense. The Department 
stated that it would provide this information to the Applicant by the week of 6 February 
2017. 

3. The Applicant was uncertain whether the letter of 6 January 2017 was an initial decision. 
On 19 April 2017, the Applicant contacted the Department to ask for the statistics records 
that it stated it would provide in February. No response was received. 

4. On 27 April 2017, the Applicant sought an internal review of the initial decision. The 
Department first considered that the request for an internal review was out of time and 
sought representations from the Applicant. Upon the Applicant’s explanation, the head of 
the authority exercised the statutory authority to accept the request for an internal review 
out of time. 

5. On 6 June 2017, the Department issued an internal review decision denying the Applicant’s 
request and relied on the same exemption as the initial decision, section 23(1) (personal 
information). The Department considered the public interest test and took account of the 
‘Protocol on the Disclosure of Information Identifying Sex Offenders’ (Protocol), which the 
Ministry of Legal Affairs established in 2008, in accordance with section 329H(1) of the 
Criminal Code Act 1907. The Department concluded that the balance of the public interest 
did not require disclosure of the records.  

6. On 6 June 2017, the Applicant submitted a request for an independent review by the 
Information Commissioner, challenging the Department’s denial of access to the records 
and reliance on the exemption in section 23(1) for personal information. 

Investigation  

7. The application was accepted as valid. The Information Commissioner confirmed that the 
Applicant made a PATI request to a public authority and asked the public authority for an 
internal review before asking her for an independent review. Additionally, the Information 
Commissioner confirmed the issues the Applicant wanted her to review. 

8. The Information Commissioner decided that early resolution under section 46 of the PATI 
Act was not appropriate because submissions were required from the Department to 
determine whether its reliance on the exemption in section 23(1) was justified. 
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9. On 29 June 2017, the Information Commissioner’s Office (ICO) notified the Department 
that the Applicant had made a valid application.  

10. On 24 July 2017, the Department provided the ICO with a copy of the withheld records. 

11. Section 47(4) of the PATI Act requires the Information Commissioner to give the public 
authority and applicant an opportunity to make representations. The Department and the 
Applicant were invited to comment on this application and make submissions to the 
Information Commissioner for consideration during this review. 

12. Both the Department and Applicant provided submissions. 

Information Commissioner’s analysis and findings 

13. In coming to a decision on this matter, the Information Commissioner considered all of the 
relevant submissions, or parts of submissions, made by the Applicant and the Department. 
She is satisfied that no matter of relevance has been overlooked.  

Personal information – section 23(1)  

14. Section 23(1) allows public authorities to withhold records containing personal 
information, subject to exceptions in section 23(2) of which only one is relevant in this case. 

15. Personal information is defined in section 24(1) as ‘information recorded in any form about 
an identifiable individual’. Section 24(1) also provides a non-exhaustive list of categories of 
personal information, such as race, religion, medical or employment history, and 
education.  

16. Section 24(2) excludes specific categories of information from the broad definition of 
personal information. 

17. The exception in section 23(2)(e) prevents the personal information exemption from 
applying when ‘disclosure of the information is necessary in order to avoid a serious and 
imminent danger to the life or health of an individual’. The risk to life or health must be 
‘serious’ and must be ‘imminent’. The plain meaning of ‘serious’ is ‘significant or worrying 
because of possible danger or risk; not slight or negligible’; the plain meaning of ‘imminent’ 
is ‘about to happen’1. This means that the degree of danger must be grave and the danger 

                                                           
1 Oxford Dictionary of English (3rd ed. 2010). 
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must be impending or close at hand2. It must also be shown that disclosure of the 
information is required in order to avoid such danger. 

18. If the personal information exemption in section 23(1) is engaged, the public authority must 
then consider whether the public interest test in section 21 nonetheless requires the 
information to be disclosed. Section 23(6) of the PATI Act will still require disclosure if the 
public interest favouring disclosure outweighs the public interest in maintaining the 
confidentiality of the information. Section 23(6) also permits disclosure under other 
circumstances not relevant in this case. 

19. In the context of personal information, the public interest test requires a balancing of the 
public interest in favour of knowing an individual’s personal information, on the one hand, 
against the privacy rights of the individual and any other public interest in favour of 
confidentiality on the other.  

20. In sum, to withhold records, or parts of records, under the personal information exemption, 
the following must be considered3: 

[1]  Does the record, or part of the record, contain information about an 
identifiable individual? 

[2]  Is the information excluded from the definition of personal information 
because it falls within an exclusion in section 24(2)? 

[3]  Do any of the exceptions in section 23(2) prevent the personal 
information exemption from applying? 

[4]  If the exemption is engaged, whether the balance of the public interest 
requires disclosure? 

Public authority’s submissions 

21. The Department submitted that it had been advised that disclosure of the information has 
been considered by the Minister of Legal Affairs in accordance with the Protocol on two 

                                                           
2 This interpretation of the requirements of section 23(2)(e) is consistent with the Irish Information Commissioner’s 
Guidance on the test to be met under the Ireland Freedom of Information Act’s equivalent exemption for personal 
information. See Office of the Irish Information Commissioner, Guidance Note: Freedom of Information Act 2014 – 
Section 37: Personal Information, available at https://www.oic.ie/guidance-and-resources/guidance-notes/1-
Section-37-Guidance-Note.pdf. 
3 See Decision Notice 01/2018, Bermuda Tourism Authority, para. 37.  
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occasions between October 2008 and November 2016. One public notification was made 
in 20184. 

22. The Department explained that if an inmate has not been assessed as presenting a risk of 
significant harm to any of the groups identified in section 2 of the Protocol, the Department 
has a duty to ensure that offenders are not put at risk by disclosing information such as 
their address upon release.  

23. The Department also clarified that it did not ask the relevant individuals for consent to the 
disclosure of their information if they were released between November 2006 and 
November 2016.  

24. Finally, the Department’s response to the ICO’s inquiry as to whether redacted records 
could be provided remains pending and the Department has not sent the statistical 
information that was offered to the Applicant. 

Applicant’s submissions 

25. The Applicant stated that the records should be disclosed because the offenders were 
convicted in open court and their convictions are a matter of public record. Therefore, 
according to the Applicant, their identities have already been revealed in court. The 
Applicant also submitted that the Department could redact personal information about 
individuals other than the offenders or provide a record which does not contain 
information on victims or other individuals. 

26. The Applicant further submitted that the Department could disclose a list of only the most 
serious sex offenders, e.g., those deemed to pose a risk to the public, who have been 
released from prison within the last ten years, on the basis that it would be in the public 
interest to do so. 

Discussion 

[1]  Does the record, or part of the record, contain information about an 
identifiable individual? 

27. The Information Commissioner is satisfied that the records contain information about 
identifiable individuals, including the name, age, address and criminal history of the 
individuals, and identifying numbers and other particulars assigned to the individuals. 

                                                           
4 As at the date the Department made its submissions in this review, received on 16 March 2018. 
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 [2]  Is the information excluded from the definition of personal information 
because it falls within an exclusion in section 24(2)? 

28. The Information Commissioner is satisfied that none of the information falls within the 
exclusions to the definition of personal information listed in section 24(2). 

[3]  Do any of the exceptions in section 23(2) prevent the personal 
information exemption from applying? 

29. The only exception under consideration in this case is whether the personal information 
exemption cannot apply because release of the information concerning sex offenders is 
necessary to prevent a serious and imminent danger to the life or health of an individual.  

30. The withheld records relate to sex offenders released between 6 November 2006 and 16 
November 2016, i.e., between three to eleven years ago. The significant passage of time 
undermines concerns about a serious and imminent risk of danger. Without further 
information, the Information Commissioner accepts that disclosure of the records related 
to these individuals is not necessary to avoid a serious and imminent danger to the life or 
health of an individual. 

31. The Information Commissioner is satisfied that the exception in section 23(2)(e) to the 
exemption for personal information is not applicable and the exemption is engaged. 

[4]  If the exemption applies, does the balance of the public interest require 
disclosure?  

32. The Information Commissioner recognises that there are public interest factors in favour 
of the disclosure of the requested records. The ongoing social, policy, and political issues 
surrounding the treatment of sex offenders in Bermuda is undoubtedly important. There is 
a strong public interest in enabling the community to engage effectively with the 
government’s policy on whether notification of a sex offenders’ release should be made to 
the public, as well as in evaluating the effectiveness of any rehabilitative treatment which 
occurs during incarceration and at the public’s expense.  

33. The Information Commissioner also accepts that there can be a strong public interest in the 
public being notified of the release of a sex offender where that offender presents a 
significant risk to the community.  

34. These are significant public interests, including ones that address the purposes set out in 
section 2 of the PATI Act to promote public engagement in and accountability for public 
decision making and the delivery of public services. 
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35. Weighed against these public interests are the factors against disclosure of the records. The 
Information Commissioner accepts that an individual’s privacy rights carry great weight and 
that it would require very significant public interests to overcome those privacy rights.5 The 
Information Commissioner considers the fairness and necessity of disclosing the personal 
information weighed against the public interest factors favouring disclosure. 

Fairness 

36. In assessing the fairness of disclosure, the Information Commissioner has considered the 
reasonable expectations of the relevant individuals. The Information Commissioner is 
mindful that convicted prisoners who have served their sentences, and have no other legal 
restrictions placed upon them, e.g., probation requirements, have their rights fully restored 
when they are released from prison. These individuals should not be held to have lesser 
rights in relation to their privacy and personal information than another class of individuals.  

37. The individuals referred to in the records have completed their sentences. For nearly all of 
them, the disclosure of their release was governed by the Protocol that came into effect in 
2008. If their release was not disclosed under the Protocol, the individual has a reasonable 
expectation that information about their incarceration and release would remain private. 
If the individuals were released prior to 2008 and have spent the last eight to ten years 
without their personal information being disclosed, the Information Commissioner accepts 
that they also have a reasonable expectation that this information would remain private.  

38. Fairness also involves consideration of the consequences to the individuals. All of the 
individuals were released between three and eleven years ago. Disclosure may place them 
at risk for retribution and violence, or further negatively affect their efforts or ability to 
reintegrate into society. As submitted by the Department, the Department also has a duty 
not to release information such as an offender’s address on file, unless it is justified under 
the Protocol.  

39. The Information Commissioner cannot accept the Applicant’s argument that because the 
individuals’ identities and convictions have been revealed in open court, the individuals do 
not have any privacy rights and freedoms related to the information about their 
incarceration. The PATI request seeks information and records that go far beyond what may 

                                                           
5 See Decision 02/2019, Office of the Governor, paras. 34-119. This is consistent with the Ireland Court of Appeal’s 
decision in FP v The Information Commissioner & another, [2019] IECA 19, available at https://www.oic.ie/guidance-
and-resources/Court-Judgments/Court-of-Appeal/20190130-judgment-court-of-appeal.pdf. In that case, the Ireland 
Court of Appeal stated that it was open to the Information Commissioner to consider that very great weight must 
attach to the privacy rights of third parties and that such weight ‘may account for the fact . . . that in the majority of 
cases privacy has been determined to outweigh competing public interest in openness and transparency’. 
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already be public. For example, details about an inmate’s release, their photograph upon 
release, their participation in rehabilitative therapy or programmes while incarcerated 
would not have been available to the public during the court proceedings.  

40. The Information Commissioner is satisfied that it would not be fair to the individuals to 
disclose the withheld records. 

Necessity 

41. Even if it would be fair to disclose the personal information of the released sex offenders, 
it is not necessary to meet the public interests identified above.  

42. The public interest in obtaining information to further public engagement in policy and 
other decision making can be met with the release of less intrusive information than the 
records requested in this case. This includes the disclosure of statistics and aggregated 
data, policy documents, procedures, and so on. Here, however, the Applicant is seeking 
individual criminal history records, the individuals’ addresses upon their release, their 
photographs, and their participation in treatment programs. These records are not 
necessary to facilitate public engagement on these policy issues or to satisfy any other 
public interests, including those listed in regulation 2 of the Public Access to Information 
(PAIR) regulations.  

43. The Information Commissioner also notes that the Department has recently disclosed 
statistics in response to a separate and unrelated PATI request regarding the number of 
inmates convicted of a sexual offense against an adult and/or against a child and that have 
been released since 20006. 

44. The other substantial public interest factor favouring disclosure is the public’s need to be 
notified when a released offender poses a risk to the public. The Applicant has suggested 
that in response to this PATI request, the Department could disclose only the most serious 
sex offenders. This is, however, precisely the notification that the Protocol is designed to 
assess and provide7. Paragraph 2.1 of the Protocol states that: 

If consideration is being given to disclosing information about a convicted 
sex offender, the starting point will be the assessment conducted on behalf 
of the Commissioner of Prisons and the court under section 329E(2) of the 

                                                           
6 Sam Strangeways, Concern about untreated sex offenders, Royal Gazette, 16 May 2019, available at 
http://www.royalgazette.com/news/article/20190516/concern-about-untreated-sex-offenders.  
7 The Protocol is available at http://www.royalgazette.com/assets/pdf/RG121657725.pdf.  
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Criminal Code8. Disclosure cannot be made unless that assessment 
concludes that the offender presents a risk of significant harm to the 
health and safety of the public, an affected group of people or an 
individual. 

Paragraph 2.5 of the Protocol further states that: 

The Minister is required before notifying anyone of information regarding 
a sex offender to consult with the Commissioner of Police. In practice it is 
envisaged that the Bermuda Police Service will be heavily involved in 
providing the Minister with the information and assessments mentioned 
in paragraphs 2.2 and 2.4, and the formal consultation may involve no 
more than an exchange of letters. In more complicated cases, the 
consultation may need to be more extensive. 

45. The Protocol provides that notification will be made under certain circumstances, including 
where the individual presents a significant risk. The Protocol enables the Ministry of Legal 
Affairs to consult with relevant persons, such as the Commissioner of Police and to access 
relevant information such as the risk assessment carried out by the courts.  The Information 
Commissioner defers to the assessment under the Protocol of the need to release an 
individual’s personal information to safeguard the community. 

46. An independent review of a public authority’s decision under the PATI Act by the 
Information Commissioner cannot facilitate a similar, appropriate evaluation as that which 
occurs under the Protocol. An assessment of the withheld records, the requirements of the 
PATI Act, and submissions by the parties do not provide the Information Commissioner with 
the information required to determine which individual offenders pose a risk to the public 
and which offenders may be deemed to be the ‘most serious’. Disclosure of the records 
requested in this PATI request, therefore, cannot be necessary to achieve the public 
interest in disclosure of released sex offenders who present a significant risk. 

47. The Information Commissioner also notes that the 2018 amendments to the Criminal Code 
now require the Minister to maintain and administer a sex offender register (section 329FA) 
and have removed the register from the PATI Act’s application (section 329FB), i.e., the 
public does not have a right to make a PATI request for records concerning the register. 

                                                           
8 Section 329E(2) of the Criminal Code 1907 states that the Commissioner of Prisons ‘shall cause an assessment to 
be conducted by a qualified professional to determine if the offender constitutes a threat to the life, safety or 
physical or mental well-being of any other person . . .’. 
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48. The Information Commissioner is satisfied that it would be neither fair nor necessary to 
release the requested records under the circumstances. The Information Commissioner is 
further satisfied that the balance of the public interest requires maintaining the exemption.  

Conclusion 

49. The Information Commissioner is satisfied that the records responsive to the request are 
exempt from disclosure under section 23(1) of the PATI Act because they are personal 
information, and the balance of the public interest does not require disclosure of the 
records.  

 

Decision 

The Information Commissioner finds that the Department of Corrections complied with 
Part 3 of the Public Access to Information Act 2010 in responding to the request for access 
to public records. Specifically, the Department properly justified its reliance on section 23(1) 
of the PATI Act to refuse public access to the records.  

In accordance with section 48(1)(a), the Information Commissioner affirms the Department’s 
internal review decision. 

   

Judicial Review 

The Applicant, the Department, or any person aggrieved by this Decision have the right to 
seek and apply for judicial review to the Supreme Court according to section 49 of the PATI 
Act. Any such application must be made within six months of this Decision. 
 
 
 

 
Gitanjali S. Gutierrez 
Information Commissioner 
27 May 2019 
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Appendix: Relevant statutory provisions 

Public Access to Information Act 2010 

Public interest test 
21 For the purposes of this Part, the test of whether disclosure by a public authority of a 
record or the existence of a record is in the public interest is whether the public interest 
would, on balance, be better served by disclosure than by non-disclosure. 
 
Personal information 
23 (1) Subject to the provisions of this section, a record that consists of personal 

information is exempt from disclosure. 
(2) Subsection (1) does not apply if— . . .  

(e) disclosure of the information is necessary in order to avoid a serious and 
imminent danger to the life or health of an individual. 

. . . 
(6) A record that contains personal information relating to an individual shall be 
disclosed if disclosure of it is in the public interest or would benefit the individual. 

 
Definition of personal information 
24 (1) Subject to subsection (2), “personal information” means information recorded in any 

form about an identifiable individual, including— 
(a) information relating to the race, national or ethnic origin, religion, age, sex or 

marital status of the individual;  
(b) information relating to the education or the medical, criminal or employment 

history of the individual or information relating to financial transactions in 
which the individual has been involved;  

(c) any identifying number or other particular assigned to the individual;  
(d) the address, fingerprints or blood type of the individual;  
(e) the name of the individual where it appears with other personal information 

relating to the individual or where the disclosure of the name itself would 
reveal information about the individual;  

(f) correspondence sent to a public authority by the individual that is explicitly or 
implicitly of a private or confidential nature, and replies to such 
correspondence that would reveal the contents of the original correspondence; 
or  

(g) the views or opinions of any other person about the individual. 
(2)  . . .
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