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1. INTRODUCTION 

1. The purposes of this Consultation Document are to: 

(a) Implement the decision of the Minister responsible for electronic 
communications (the “Minister”) to end the moratorium on the grant of 
Integrated Communications Operating Licences (“ICOLs”) and other types 
of Communications Operating Licences (“COLs”); 

(b) Pursuant to the Minister’s direction and delegation of authority to the 
Regulatory Authority of Bermuda (the “Authority”) of 5 April 2019 (the 
“Delegation”), consult on and recommend post-Moratorium procedures for 
the grant of ICOLs, to be adopted by Regulation in accordance with section 
18(2) of the Electronic Communications Act 2011 (“ECA”); 

(c) Pursuant to the Delegation, to consult on and make recommendations on 
a general policy which will be established in accordance with section 13 of 
the ECA regarding (i) the Minister’s decision to have an unlimited number 
of public COLs and the timing of the grant of such licences, (ii) the scope 
and duration of such licences and any conditions that the Minister deems 
necessary as a matter of general policy, (iii) any general limitation on 
eligibility for the grant of such licences, and (iv) the timing and procedure 
for the award of such licences and provisions for renewal, if necessary; 

(d) Consult on the criteria, conditions, requirements and procedures for the 
grant of other public COLs as a basis for making a General Determination 
on the post-Moratorium licensing framework in accordance with section 
16(2) of the ECA; and 

(e) Ensure a smooth, efficient and orderly transition to the new licensing 
regime for ICOLs and other types of COLs, so as to facilitate the opening 
of Bermuda’s electronic communications sector to new entrants and make 
the sector more competitive. 

2. At the conclusion of the consultation process, the Authority intends to: 

(a) Submit a recommendation to the Minister regarding the procedures for 
granting new ICOLs; and 

(b) Make a General Determination that adopts: 

(i) a form of licence for new ICOLs; 

(ii) criteria, conditions, requirements and procedures for granting public 
COLs; 

(iii) a Master Application Form for public COLs; and 

(iv) a form of licence for public Reseller COLs (“RCOLs”). 
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2. CONSULTATION PROCEDURE 

3. This consultation is being undertaken in accordance with sections 4, 5, 7, 9 and 
69 to 73 of the Regulatory Authority Act 2011 (“RAA”) and sections 9, 10, 13, 14, 16, 17 
and 18 of the ECA.  The process that will be followed in this consultation is set out in 
Section 6 below. 

4. Written comments should be submitted to the Authority before 5:00 PM (Bermuda 
time) on 26 April 2019. 

5. The Authority invites comments from members of the public, electronic 
communications sectoral participants and electronic communications sectoral providers, 
and other interested parties.  The Authority requests that commenting parties, in their 
responses, reference the numbers of the relevant questions, as set forth in this 
Consultation Document, to which they are responding.  A complete list of questions 
presented by this Consultation Document appears in Appendix A. 

6. Responses to this Consultation Document should be filed electronically in MS 
Word or Adobe Acrobat format.  Parties filing comments should go to the Authority’s 
website, www.rab.bm, select the “see our active consultations” icon which appears in the 
banner of the home page, and then click the “Submit” icon which appears at the top right 
of the page.  All comments should be clearly marked “Comments on Grant of New 
Integrated Communications Operating Licences and Other Types of Communications 
Operating Licences” and should otherwise comply with Rules 18 and 30 of the Authority’s 
Interim Administrative Rules, which are posted on the Authority’s website. 

7. The Authority intends to make responses to this Consultation Document available 
on its website.  If a commenting party’s response contains any information that is 
confidential in nature, a clearly marked “Non-Confidential Version”, redacted to delete the 
confidential information, should be provided together with a complete version that is clearly 
marked as the “Confidential Version.”  Redactions should be strictly limited to “confidential 
information,” meaning a trade secret, information whose commercial value would be 
diminished or destroyed by public disclosure, information whose disclosure would have 
an adverse effect on the commercial interests of the commenting party, or information that 
is legally subject to confidential treatment.  The “Confidential Version” should highlight the 
information that has been redacted.  Any person claiming confidentiality in respect of the 
information submitted must provide a full justification for the claim. Requests for 
confidentiality will be treated in the manner provided for in Rule 30 of the Authority’s Interim 
Administrative Rules. 

8. In accordance with section 73 of the RAA, any interested person may make an ex 
parte communication during this consultation process, subject to the requirements set 
forth in this paragraph 8.  An ex parte communication is defined as any communication to 
a Commissioner or member of staff of the Authority regarding the matter being consulted 
on in this Consultation Document, other than a written submission made pursuant to this 
Section 2.  Within two business days after making an ex parte communication, the person 
who made the ex parte communication shall submit the following to the Authority: (i) a 
written description of the issues discussed and positions espoused; and (ii) a copy of any 

http://www.rab.bm/
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written materials provided.  This will be posted on the Authority’s website, along with a 
notice of the ex parte communication. 

9. The principal point of contact at the Authority for interested persons for this 
Consultation Document is Monique Lister.  She may be contacted by email, referencing 
“Comments on Grant of New Integrated Communications Operating Licences and Other 
Types of Communications Operating Licences” at consultation@rab.bm or by mail at: 

Monique Lister 
Regulatory Authority 
1st Floor, Craig Appin House 
8 Wesley Street 
Hamilton, Bermuda 

10. In this Consultation Document, except insofar as the context otherwise requires, 
words or expressions shall have the meaning assigned to them by the EA, the RAA and 
the Interpretation Act 1951. 

11. This Consultation Document is not a binding legal document and does not contain 
legal, commercial, financial, technical or other advice.  The Authority is not bound by this 
Consultation Document, nor does it necessarily set out the Authority’s final or definitive 
position on particular matters. To the extent that there might be any inconsistency between 
the contents of this Consultation Document and the due exercise by the Authority of its 
functions and powers, and the carrying out of its duties and the achievement of relevant 
objectives under law, such contents are without prejudice to the legal position of the 
Authority. 
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3. BACKGROUND AND LEGISLATIVE CONTEXT 

3.1 BACKGROUND 

12. In 2013, at the Direction of the Minister, the Authority issued a decision and order 
modifying each of the licences held by the operators listed in Schedule 1 of the ECA, the 
effect of which was to convert their pre-existing licences into ICOLs.  The form of ICOL 
was adopted by the Integrated Communications Operating Licence Regulation 2013, 
BR37/2013 (“ICOL Regulation1”). 

13. Section 75 of the ECA established a moratorium (the “Moratorium”), subject to 
narrow exceptions, on the award of additional ICOLs and public COLs pending completion 
of a review by the Authority to “determine whether further liberalisation of the electronic 
communications sector would be in the public interest.”  The purpose of the Moratorium 
was to ensure a degree of market stability for both sectoral participants and consumers 
during the implementation of the new regulatory regime and licensing structure created by 
the ECA. 

14. On 29 November 2018, the Minister directed the Authority to conduct the review 
of the Moratorium required by section 75 of the ECA.  On 29 January 2019, the Authority 
submitted a Final Report of the Electronic Communications Moratorium Review (the “Final 
Report”) to the Minister containing recommendations to lift the Moratorium and implement 
“an efficient ICOL and COL application process.”  In the Final Report, the Authority 
concluded that the issuance of new ICOLs and COLs would “encourage increased 
competition in the electronic communications sector, incentivize current providers to 
compete on both price and customer service and lead to greater consumer benefits.”  The 
Authority also recommended the development of a policy or legislative amendment to 
allow the Authority “to revoke any dormant ICOL or COL.” 

15. Upon consideration of the Final Report and in accordance with section 75(3) of the 
ECA, the Minister released a decision in which he lifted the Moratorium and authorized 
the Authority to grant additional ICOLs and other public COLs.  Recognizing that the “lifting 
of the moratorium can only be efficiently implemented once matters such as the form of 
application and any qualifying criteria have been established,” the Minister directed the 
Authority to commence a consultation to consider and, by General Determination, address 
such matters.  On 5 April 2019, the Minister issued the Delegation in the form of a letter 
delegating responsibility to the Authority to consult on the policies to be addressed in a 
regulation establishing the framework for the award of new ICOLs and other public COLs 
and make recommendations relating to same. The Delegation to the Authority is contained 
in Appendix E. 

  

                                                           
1 The form of the existing ICOL may be found at this link:  https://rab.bm/documents/rab-draft-integrated-communication-operating-
licence/?wpdmdl=1812&refresh=5c950ed824d441553272536 

https://rab.bm/documents/rab-draft-integrated-communication-operating-licence/?wpdmdl=1812&refresh=5c950ed824d441553272536
https://rab.bm/documents/rab-draft-integrated-communication-operating-licence/?wpdmdl=1812&refresh=5c950ed824d441553272536
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3.2 LEGISLATIVE CONTEXT 

16. Section 5 of the ECA sets out the purposes of the Act. These include: 

(a) ensuring the availability of reliable and affordable access to quality 
electronic communications services in Bermuda; 

(b) encouraging sustainable domestic competition and Bermuda’s 
competitiveness in the global marketplace; 

(c) the orderly development of, and innovation in, the communications sector; 

(d) promoting investment in the communications sector; and 

(e) the promotion of Bermudian ownership and employment in the provision of 
electronic communications networks and services. 

17. Section 13 of the ECA directs the Minister to establish general policies and, as 
necessary, regulations with regard to: 

(a) the limit, if any, on the number of public COLs that may be in effect at any 
given time for any particular type of individual licence and the timing of the 
grant of such licences; 

(b) unless otherwise specified in the ECA, the scope and duration of such 
public COLs and any conditions that the Minister deems to be necessary 
as a matter of general policy; 

(c) any general limitations on eligibility for the grant of such licences; and 

(d) the timing of and procedures for the award of such licences and provisions 
for renewal, if applicable. 

18. Sections 4 and 5 of the RAA specify that when the Minister adopts a declaration 
or makes a regulation, the Minister must confer with the Authority and consult with sectoral 
participants.  Section 9 of the RAA specifies the ability of the Minister to delegate functions 
to the Authority. 

19. Section 16 of the ECA empowers the Authority to grant individual COLs, including 
ICOLs, and to specify by General Determination the “criteria, conditions, requirements and 
procedures that shall apply to the grant of individual COLs, class COLs and licence 
exemptions.” One of these requirements is that the terms and conditions of each individual 
COL "be as homogenous as possible and not unreasonably discriminatory.” 

20. Section 17 of the ECA enumerates the terms and conditions that the Authority, 
through the General Determination required by section 16, may include in individual COLs. 
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21. Section 18(2) of the ECA directs the Minister to, by regulations, establish the 
maximum number of ICOLs, if the number is limited, and the procedures pursuant to which 
the Authority may grant ICOLs. 

22. Various provisions of the ECA address the terms and conditions of ICOLs.  Section 
18(3) addresses the term of an ICOL. Sections 18(4), 18(5) and 18(6) address the 
renewal, revocation, transfer and assignment of ICOLs, and section 18(6) addresses the 
change of control of an ICOL holder.    

23. Section 48 of the RAA, among other things, directs the Authority to establish the 
procedures and criteria pursuant to which it will grant individual licences.  Section 49(1) of 
the RAA directs the Authority to establish the procedures to be followed by applicants 
seeking to obtain, assign or transfer control of a licence, to include:  “any application form 
used; any supporting information that must be provided; the criteria, in addition to any 
criteria specified by a Minister, the Authority will use to assess the request; the time frame 
within which the Authority will act on the application; and any additional standards or 
procedures specified in sectoral legislation.”  Section 49(2) requires that when an 
application is filed in connection with an individual licence, the Authority shall “conduct a 
public consultation; if requested by the applicant, conduct an investigative hearing; and 
issue a decision and order.”  Section 50 of the RAA addresses the conditions that the 
Authority may include in licences. 

24. Sections 51(1) and 51(2) of the RAA empower the Authority, on its own motion 
and where authorized by the ECA, to modify or vary the terms and conditions of any 
licence.  Sections 52(3) through 52(7) empower the Authority to suspend or revoke any 
licence.  Although not the subject of this Consultation, the Authority intends to initiate a 
consultation to address the policy direction given by the Minister to establish criteria for 
the revocation of dormant ICOLs and COLs.  In this future consultation, the Authority will 
address the suspension or revocation of ICOLs in cases where the ICOL holder has failed 
to pay properly due Government authorization fees or Regulatory Authority fees and 
where the ICOL holder is not operating electronic communications networks or providing 
electronic communications services. 

25. In the Electronic Communications (Exemptions and Class Licences) General 
Determination 2013, BR46/2013, the Authority granted an Exemption from the licensing 
requirements of the ECA for certain activities (Private Networks, Value-Added Services, 
and Wi-Fi Services) and issued a Class Licence for certain electronic communications 
services (Closed User Groups; Electronic Communications Services provided by Hotels, 
Hospitals, Prisons, and Schools; Pay Telephone Services; Operator Services; and Cyber 
Cafes). 
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4. PROPOSED DECISION 

4.1 Summary of Proposed Recommendation to the Minister and General 
Determination 

26. As noted above, the Authority has initiated this Consultation at the direction of the 
Minister to consult on and make recommendations with respect to the post-Moratorium 
procedures that should apply to the grant of additional ICOLs, and to determine the 
criteria, conditions, requirements and procedures applicable to the grant of public COLs. 

27. The Authority proposes to adopt a form of ICOL for new applicants that mirrors the 
existing form of ICOL, with a limited number of changes.  As is the case with the existing 
ICOLs, the new framework will not provide a new ICOL holder with any rights to hold or 
use spectrum, which will continue to require the grant of a separate spectrum licence by 
the Authority.  Spectrum that is classified as high demand spectrum (“HDS”) will continue 
to be subject to the licensing procedures established by the Authority’s 2016 Final Report 
and Decision on the Criteria and Procedures for Assigning High Demand Spectrum, 
pending further consideration by the Authority.  The Authority intends to initiate in due 
course a separate consultation on spectrum licensing procedures in accordance with 
section 38(6) of the ECA.  

28. In accordance with its delegated authority and its powers under the RAA and the 
ECA, the Authority is consulting sector participants on the criteria, requirements and 
procedures that an applicant must satisfy, the contents of an application for an ICOL, as 
well as the process that will be followed by the Authority when evaluating new ICOL 
applications.2  A proposed application form (the “Master Application Form”) reflecting 
these recommendations appears as Appendix C to this Consultation Document.  The 
Authority proposes to recommend to the Minister the grant of no more than a specified 
number of ICOLs in any calendar year following the end of the Moratorium, beginning in 
2019.  The Authority further proposes to recommend that applications for new ICOLs be 
considered by the Authority during a pre-scheduled “open application” window.  If a greater 
number of applications than the specified number of available ICOLs are submitted within 
any one calendar year, the Authority proposes to accord preference to otherwise 
satisfactory applications that demonstrate a commitment to promoting Bermudian 
ownership and employment, improving service options and the quality of customer 
service, and/or contributing to the public interest in quantifiable ways. 

29. The Authority also proposes the issuance of individual public COLs that will 
authorize the provision of domestic and international electronic communications services 
on a resale basis (“Reseller COLs” or “RCOLs”).  Unlike ICOLs, these RCOLs will not 
authorize the construction or operation of electronic communications networks, as defined 
by the ECA, except on a limited basis.  There will be no limit on the number of RCOLs that 
are issued by the Authority in any given year, and they will be subject to streamlined 
procedures. 

30. The Authority may, over time, make general determinations establishing the 
conditions and procedures for the award of other types of public COLs (for example, 

                                                           
2 The provisions of the Master Application Form that relate exclusively to new ICOLs will be adopted provisionally and will take effect 

(or be modified as necessary) in line with the New ICOL Regulation once approved. 
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satellite COLs that require the operation of earth stations), as necessary, if the Authority 
considers that the existing ICOL/RCOL classifications do not adequately accommodate 
the services or facilities in question. 

31. The Authority proposes to adopt the form of RCOL set forth in Appendix D. 

4.2 Grant of New ICOLs 

4.2.1 Procedures for the Grant of New ICOLs 

4.2.1.1 Annual Period for Submitting ICOL Applications 

32. In order to ensure an orderly and administratively efficient process, the Authority 
recommends that the regulation establishing the procedures for the grant of new ICOLs 
(the “New ICOL Regulation”) provide for a systematic approach to the award of new 
ICOLs.  Accordingly, there should be an annual “open window” period for the submission 
of new ICOL applications during a pre-announced period in each calendar year.  

33. The open window period for 2019 should be set out in the New ICOL Regulation 
and should commence soon after the effective date of regulation.  In subsequent years, 
the open window period will be the same as the preceding calendar year, unless a different 
window is announced by the Authority on or before the end of the preceding calendar year.  
The Authority will provide at least 6 months’ notice of any change in the open window 
period from the time that it announces the change to the commencement of the open 
window. 

4.2.1.2 Use of Master Application Form 

34. To facilitate the application process for new ICOLs, the Authority proposes to 
recommend the introduction of a Master Application Form for use by all applicants for 
individual COLs, including ICOLs.  A copy of the proposed Master Application Form, 
reflecting the eligibility and other requirements set out below, appears in Appendix C to 
this Consultation Document. 

4.2.1.3 Eligibility Requirements for the Grant of New ICOLs 

Basic Eligibility Requirements for Applicants for New ICOLs 

35. The Authority proposes to recommend to the Minister that the New ICOL 
Regulation establish certain basic eligibility requirements for applicants (the “Basic 
Eligibility Requirements”).  In order to qualify for a new ICOL, the individual submitting the 
application on behalf of the applicant must certify that the applicant: 

(a) is a company that is registered with the Bermuda Registrar of Companies; 

(b) is eligible to engage in business in Bermuda; and 

(c) has a certificate of compliance under the Companies Act 1981. 
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36. In addition, the applicant should be required to certify that it does not fall into any 
of the following categories, which would be grounds for automatic disqualification: 

(a) any individual or legal entity (or owner or beneficial owner) that has a direct 
or indirect interest of 10 per cent or more in an existing ICOL holder; 

(b) any individual or legal entity (or owner or beneficial owner) whose 
application raises substantial national security or public interest concerns, 
as determined by the Authority after consultation with the Minister; 

(c) any individual or legal entity (or owner or beneficial owner) that has 
previously operated electronic communications networks or provided 
electronic communications services in Bermuda and has been found to be 
in material non-compliance with any applicable laws, regulations or 
administrative decision of the Authority, including non-payment of 
Regulatory Authority or Government Authorization Fees; or 

(d) any individual or legal entity (or owner or beneficial owner or an associated 
individual acting as a director or in a senior management role) that has 
been: 

(i) the subject of insolvency proceedings in Bermuda or other 
jurisdictions within the past five years;  

(ii) found guilty of an offence under the ECA or RAA or a serious 
criminal violation within the past 10 years.  For these purposes, a 
serious criminal violation shall be any indictable offence; or 

(iii) otherwise found by the Authority to have been involved in unlawful 
activities or disreputable acts which would render the award of a 
licence contrary to the public interest under the circumstances. 

37. The foregoing Basic Eligibility Requirements would also apply to all owners, 
directors, controllers and senior executives of the applicant. 

Financial, Commercial and Technical Details 

38. The Authority recommends that the New ICOL Regulation establish rules requiring 
all applicants to provide relevant information on their financial, technical and commercial 
experience and qualifications in the electronic communications sector, including markets 
with characteristics similar to those of Bermuda.   

39. The minimum required information should include: 

(a) any financial information concerning the applicant or its parent companies 
that is relevant to consideration of the applicant’s ability to achieve its 
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business plan, including the financial plan discussed in point (d) below and 
the information set forth in Part C of Appendix C;3 

(b) relevant technical and commercial experience and qualifications of the 
applicant, including: 

(i) previous experience in the sector and the types of services 
provided;  

(ii) the number and types of customers served;  

(iii) the experience and qualifications of key personnel; and  

(iv) experience relevant to small island markets similar to Bermuda, 

(c) proposed three-year business plan, including a detailed description of: 

(i) The Applicant’s business goals, objectives, and mission;  

(ii) the networks and services to be provided;  

(iii) the ownership structure of the applicant, and what experience the 
applicant and its owners, directors and senior executives have in 
developing and operating similar businesses; 

(iv) personnel, including proposed organization and staffing levels, and 
proposed location (in Bermuda or abroad); 

(v) customer service systems, standards and procedures; 

(vi) a description of the applicant's marketing plan; 

(vii) an overview of the applicant’s competitive strategy; and 

(viii) a description of the applicant's proposed billing system and 
methods and/or any changes or improvements planned; and 

(d) proposed financial plan for the three years following the effective date of 
the ICOL, including: 

                                                           
3 The applicant will be asked in the Master Application Form to confirm whether it will also be making a HDS-1 application at the same 
time as the application for an ICOL (or within a specified period after submitting the Master Application Form).If the applicant will also 
be applying for HDS-1 spectrum in parallel, it will not need to provide the financial information again unless there has been a change 
in the information. 
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(i) audited financial statements of the parent company of the applicant 
(if applicable); 

(ii) recent audited financial statements of the applicant (if applicable);  

(iii) pro-forma statements (income statement, balance sheet and cash 
flow/ budget) that show financial projections for the applicant for at 
least 3 years (the first year's projections should be broken down 
month by month);4 

(iv) a repayment schedule for any loans. 

40. The Authority will engage expert consultants, as necessary, to review the 
information provided by each applicant in order to assess whether the applicant meets the 
Basic Eligibility Requirements and has:  (1) the necessary financial resources (2) the 
minimum qualifications and experience necessary to provide the services covered in its 
business plan; (3) a credible business plan; and (4) a satisfactory financial plan in support 
of its business plan. 

Insurance Commitment or Acceptable Alternative 

41. As discussed further in Section 4.2.2 below, the Authority proposes to adopt a form 
of ICOL that includes a transitional condition requiring newly licensed ICOL holders, for a 
period of three years following issuance of the licence, to maintain insurance coverage, a 
bond, guarantee or other instrument in an amount sufficient to cover the cost of removing 
any abandoned infrastructure plus the reasonable costs incurred by subscribers if they 
are required to transfer their accounts to alternative service providers in the event of the 
insolvency of the licence holder.  The minimum amount of the cover should be justified by, 
and consistent with, the applicant’s business case, as set out below.  Accordingly, the 
New ICOL Regulation should require an applicant to provide as part of its application a 
written commitment from an insurance carrier (or an acceptable alternative) concerning 
the provision of such cover. 

4.2.1.4 Award Criteria 

42. Based on the eligibility requirements set out above, the Authority proposes to 
determine whether each application that has been timely submitted during the open 
window period is a Qualifying Application, that is, whether it meets: (1) the Basic Eligibility 
Requirements; (2) the minimum necessary thresholds in relation to financial resources, 
experience, qualifications, business plan and financial plan; and (3) proof of insurance 
cover commitment.   

43. The Authority recommends that the New ICOL Regulation establish measures 
which ensure that there is a smooth and orderly introduction of new ICOL competitors into 
the sector, as discussed below.  The Authority will provide an indicative timeline for the 
ICOL review and award process. 

                                                           
4 All assumptions to the statements should be included, including sales forecasts, personnel plans, fixed asset budget, etc. 
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Proposal to limit number of approved ICOLs to no more than a specified number in any 
calendar year  

44. The Authority recommends that a phased approach be used when introducing new 
ICOLs, by limiting the number of new ICOLs that will be granted in any given calendar 
year.  The Authority’s reasoning for proposing this phased approach is as follows. 

45. In its Final Report, the Authority noted that of the 21 ICOLs issued to the entities 
appearing on Schedule 1 to the ECA, 20 are still in effect, one having been voluntarily 
relinquished.  The Authority also found that nine of the 20 remaining ICOLs are collectively 
owned by two corporate groups.  These two corporate groups account for 90 percent of 
the total revenues in the electronic communications sector in Bermuda.  The Authority 
therefore concluded that the Moratorium, in conjunction with the corporate consolidation 
within the electronic communications sector, has negatively impacted competition in the 
sector.  The Authority therefore recommended that the Minister lift the Moratorium, “as it 
would encourage increased competition in the electronic communications sector, 
incentivize current providers to compete on both price and customer service and lead to 
greater consumer benefits.”5   

46. In the Final Report, the Authority also addressed the relative merits of limited 
versus unlimited lifting of the moratorium.  Although lifting the Moratorium on an unlimited 
basis would provide the maximum opportunity for potential market entry, it also carries 
significant risks and costs.  First, if not actively managed there is a risk of market 
destabilization and insolvency.  As there is a limit to the total market revenues for 
Bermuda’s electronic communications sector, there is a corresponding limit to the number 
of sectoral providers that can generate enough revenue to cover their fixed and variable 
costs.  An unlimited number of market entrants may exceed this limitation, eventually 
leading to the insolvency of one or more market participants.  There is also an 
administrative cost, as the Authority will be required to assess all applications, including 
those that may be unsustainable in a saturated market.  This may also have the undesired 
effect of undermining the Authority’s other regulatory activities, given its limited financial 
and staff resources.6 

47. The Minister’s Decision has lifted the Moratorium on the grant of new ICOLs and, 
pursuant to section 9 of the RAA, has delegated to the Authority responsibility for 
recommending post-Moratorium procedures for the award of additional ICOLs.7   The 
general procedures will be adopted by Regulation in accordance with section 5 of the RAA 
and section 18(2) of the ECA, and the more detailed procedures, criteria and 
requirements, along with the form of licence, will be adopted by the Authority in its General 
Determination following this consultation in accordance with section 16(2) of the ECA. 

48. Based on the findings in the Final Report, the Authority considers that it is 
reasonable to phase in the addition of new ICOL holders by limiting the grant of new 
ICOLs.  Given the size of the electronic communications sector in Bermuda, such an 
incremental approach is more likely to encourage market entry by qualified applicants with 
the financial and technical wherewithal to increase competition in the sector, incentivize 

                                                           
5 Final Report at ¶ 69. 
6 Final Report at 64-68. 
7 See Appendix E 
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current providers to compete on both price and customer service, and lead to greater 
consumer benefits. 

49. The Authority is also of the view that the proposed incremental approach will better 
enable the Authority to review and approve ICOL applications in an efficient and timely 
manner, thereby further encouraging sustainable market entry. The Authority’s experience 
in awarding HDS-1 spectrum licences demonstrated the significant resources required to 
manage and evaluate licence applications, fairly and consistent with the requirements of 
the RAA and ECA. 

Criteria for selection in the event there are more than the specified number of Qualifying 
Applications in any given year 

50. As discussed above, the Authority recommends that new ICOL applications should 
be submitted during a pre-scheduled “open window” period for applications in each 
calendar year.  In cases where there are more Qualifying Applications submitted during 
the open window period than the annual ICOL limit, the Authority proposes to grant the 
ICOLs to the applicant that offers the greatest benefit to Bermuda in line with preference 
criteria recommended below.  

51. If more Qualifying Applications are submitted than there are available ICOLs in any 
given year, the Authority will consider the following factors to determine which applications 
achieve the highest ranking, and the ICOLs will be granted by the Authority on that basis: 

(a) the ultimate percentage of Bermudian ownership of the applicant and the 
applicant’s commitment to maintain this ownership structure; 

(b) the applicant’s commitment to employ a specified percentage of 
Bermudians for a stipulated period of time, including the current number of 
Bermudians employed by the applicant; 

(c) the applicant's commitment to provide comprehensive technical and/or 
management training for Bermudian employees; 

(d) the applicant’s detailed plans to introduce enhanced or innovative 
electronic communications services, as well as ancillary services, such as 
customer care; and 

(e) the applicant’s commitment to provide affordable service to consumers 
and/or otherwise make social contributions to the Bermuda. 

52. For the avoidance of doubt, the factors set forth in paragraph 51 are in no particular 
order of preference or priority. 

53. If an ICOL applicant proposes such commitments, each commitment must be 
accompanied by the legal text of a proposed licence condition. If the proposed text does 
not make it clear how the compliance with the commitment will be measured and enforced 
effectively during the relevant period, they will not be eligible for the preference.  Any 
effective conditions will be included in the new ICOL that is granted to the successful 
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applicant (without regard to whether more than the specified number of applications are 
submitted during the application window).   

54. In the event that an application that was previously found to be complete and 
satisfy the requirements of the Master Application Form is subsequently found to be 
incomplete or otherwise unsatisfactory, an application that was previously excluded from 
consideration based on the foregoing review will be considered by the Authority as timely 
submitted. 

4.2.2 Proposed Terms and Conditions of New ICOLs 

Proposal to retain the existing form of ICOL  

55. In accordance with sections 16 and 17 of the ECA, it is for the Authority to establish 
by General Determination the terms and conditions of individual COLs. Section 16(2)(a) 
of the ECA requires the terms and conditions of individual COLs to be as homogenous as 
possible for each particular type of COL, and not unreasonably discriminatory.8  

56. The Authority has considered its experience with the existing ICOLs, and that of 
the current ICOL holders as well.  That experience suggests that the current ICOLs have 
not been unduly burdensome and have provided licensees with adequate flexibility to 
construct and operate electronic communications networks and/or provide electronic 
communications services of their choosing.  The Authority has not been burdened by 
disputes involving the terms of the ICOLs or requests for waivers or modification of the 
ICOL terms and conditions.   

57. The Authority therefore proposes that the existing form of ICOL should remain 
unchanged, with limited exceptions discussed below.  The Authority also proposes that 
newly awarded ICOLs should provide new licensees with the same flexibility as current 
licensees to provide infrastructure-based services (both wireline and wireless) and 
electronic communications services on a retail basis to end users and on a wholesale 
basis to other licensed operators. 

58. Consistent with the foregoing, the Authority proposes that the existing form of 
ICOL, with three exceptions noted below, should be issued to any newly licensed 
operators that are awarded ICOLs.   

Proposed modifications to the existing form of ICOL 

59. Given the size of the electronic communications sector in Bermuda and the 
proposed limit on the annual award of new ICOLs, there is a risk that early applicants 
could find more value in acquiring a new ICOL solely for the purpose of transferring it to a 
third party soon after award, rather than constructing electronic communications 
infrastructure and providing new services to customers.  The Authority therefore proposes 
to include in all new ICOLs (as a transitional condition) a variation to existing ICOL 

                                                           
8 In a similar fashion, section 73(2)(c) of the ECA addressed the terms and conditions of the ICOLs issued to the entities appearing in 
Schedule 1 to the ECA.  It directed the Minister to ensure “that the terms and conditions applicable to all ICOL holders are as 
homogenous as possible and not unreasonably discriminatory.”  The form of ICOL adopted by the ICOL Regulation implemented this 
requirement. 
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Conditions 19 and 20 that would prohibit a newly licensed ICOL holder, for a period of 
three years following the issuance of its licence, from: 

(a) assigning or otherwise transferring its ICOL to another entity; or 

(b) changing ownership or control of the licensee. 

60. The Authority also considers it important to address the concern that one or more 
new ICOL holders might fail or otherwise exit the sector, abandoning partially or fully 
constructed infrastructure.  Condition 7.6 of the existing form of ICOL authorizes the 
Authority to require insurance cover to address this concern, and the Authority proposes 
to make this a transitional condition for all new ICOL holders. 

61. For similar reasons, the Authority proposes to expand the scope of the required 
insurance cover to compensate the ICOL holder’s customers for the reasonable 
transaction costs of transferring to alternative services providers (as determined by the 
Authority) in the event that the ICOL holder goes out of business.  

62. The Authority therefore proposes to modify Condition 7.6 of the standard form of 
ICOL as follows, and to adopt a transitional condition which activates this requirement for 
a period of three years from the effective date of the licence (subject to renewal at the 
discretion of the Authority): 

“7.6 The Licensee shall procure such insurance or post such performance bonds, 
with the Authority named as the beneficiary, as the Authority may reasonably 
require to: 

(i) ensure that any works undertaken by the Licensee are completed and that any 
property abandoned by the Licensee or that has fallen into disrepair is removed 
from public property; and 

(ii) cover the reasonable costs incurred by Subscribers in establishing accounts 
with alternative service providers in the event that the Licensee is unable to 
continue to provide its services on an ongoing basis as a result of insolvency or 
business failure. 

The form and terms of the insurance or bond must be approved in advance by the 
Authority in order to ensure that these purposes will be achieved.” 

63. Finally, the Authority proposes to modify the transitional conditions that are 
contained in the existing form of ICOL by deleting from the new form of ICOL those 
provisions that are not relevant to new market entrants.9 

64. The proposed form of the transitional conditions (Annex A to the ICOL) that will be 
issued to new market entrants appears as Appendix B to this Consultation Document. 

                                                           
9  The Authority contemplates initiating modification proceedings to conform the Transitional Conditions of current ICOLs to those of 
newly granted ICOLs, consistent with section 16(2)(a) of the ECA, and to modify Condition 7.6 as proposed for the new ICOLs. 
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4.2.3 Proposed Licence Application Fee for ICOLs 

65. The Authority will recommend that the Minister propose, for Government approval, 
a non-refundable Application Fee to be submitted with the Master Application Form for an 
ICOL.  The Application Fee is intended to recover, in part, the costs estimated to be 
incurred by the Authority in processing an applicant’s request for an ICOL, in accordance 
with section 44 of the RAA. 

4.3 COMMUNICATIONS OPERATING LICENSES OTHER THAN ICOLS 

4.3.1 Reseller COLs and Scope of Activities Covered 

66. Section 16 of the ECA authorizes the Authority to grant individual COLs other than 
ICOLs.  The Minister has directed the Authority to address, by General Determination, the 
grant of individual COLs so as to foster competition in Bermuda’s electronic 
communications sector.  The Authority tentatively concludes that the introduction of a new 
type of COL, covering the provision of primarily resold electronic communications, would 
promote competition and enhance consumer welfare by making available more affordable 
service options and higher-quality customer care.  The proposed Reseller COL or RCOL 
would be subject to more streamlined application procedures and requirements than those 
applicable to ICOLs.   

67. Accordingly, the Authority proposes to recommend to the Minister the introduction 
of this new type of COL, which will allow for the provision of electronic communications 
services but, with limited exceptions, will not permit the construction or operation of 
electronic communications networks.  RCOL holders will therefore need to rely on the 
transmission facilities operated by ICOL holders (which may, without limitation, operate 
electronic communications networks and/or offer electronic communications services).  
RCOL holders may include, for example, mobile virtual network operators and fixed line 
resellers.  The Authority anticipates that RCOLs may serve as a potential stepping stone 
to obtaining an ICOL by enabling RCOL holders to gain experience in the sector and 
develop a customer base.   

68. The proposed RCOL will authorize the licence holder to provide any electronic 
communications service (apart from subscription audiovisual services) and limited 
electronic communications network functionality, including: 

(a) switching equipment; 

(b) home location registers; 

(c) numbering resources (telephone numbers); and 

(d) SIM cards. 

The RCOL will also permit the licence holder to self-provision network and associated 
facilities within their own premises or campuses. 

69. RCOL holders will also be entitled to interconnect with ICOL holders and other 
RCOL holders for the origination and termination of fixed and mobile communications.  
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They would also be entitled to access in the form of co-location from ICOL holders with 
significant market power, under the same terms and conditions as ICOL holders. 

70. The Authority expects that, over time, the electronic communications sector may 
benefit from the introduction of other types of individual COLs, for example, COLs 
authorizing the provision of satellite services in Bermuda (including the use of associated 
transmission equipment).  At the appropriate time, the Authority may therefore consider 
the adoption of additional types of individual public COLs, and the procedures and 
conditions for their grant. 

4.3.2 Procedures for Grant of RCOLs 

4.3.2.1 Use of Master Application Form 

71. As noted above, the Authority proposes the use of a Master Application Form by 
all applicants for individual COLs, including RCOLs.  A copy of the proposed Master 
Application Form, reflecting the eligibility and other requirements relevant to RCOLs, 
appears in Appendix C to this Consultation Document. 

4.3.2.2 Eligibility Requirements for the Grant of New RCOLs 

Basic Eligibility Requirements for Applicants for New RCOLs 

As with ICOLs, the Authority proposes to establish certain basic eligibility requirements for 
RCOL applicants (the “RCOL Basic Eligibility Requirements”).  Applicants that do not meet 
these RCOL Basic Eligibility Requirements, including eligibility to engage in business in 
Bermuda and certificate of compliance under the Companies Act, will be disqualified 
without further consideration of the contents of their applications. 

72. In order to qualify for an RCOL, an applicant should be a company that it is 
registered with the Bermuda Registrar of Companies.  Furthermore, the applicant should 
be required to certify that it does not fall into any of the following categories, which would 
be grounds for automatic disqualification: 

(a) any individual or legal entity (or owner or beneficial owner) whose 
application raises substantial national security or public interest concerns, 
as determined by the Authority after consultation with the Minister; 

(b) any individual or legal entity (or owner or beneficial owner) that has 
previously operated electronic communications networks or provided 
electronic communications services in Bermuda and has been found to be 
in material non-compliance with any applicable laws, regulations or 
administrative decision of the Authority, including non-payment of Authority 
or Government fees; or 

(c) any individual or legal entity (or owner or beneficial owner or an associated 
individual acting as a director or in a senior management role) that has 
been: 
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(i) the subject of insolvency proceedings in Bermuda or other 
jurisdiction within the past 5 years;  

(ii) found guilty of an offence under the ECA or RAA or a serious 
criminal violation within the past 10 years.  For these purposes, a 
serious criminal violation shall be any indictable offence; or 

(iii) otherwise found by the Authority to have been involved in unlawful 
activities or disreputable acts which would render the award of a 
licence contrary to the public interest under the circumstances. 

73. The foregoing Basic Eligibility Requirements would also apply to all owners, 
directors, controllers and senior executives of the applicant. 

Financial, Commercial and Technical Details 

74. The Authority also proposes that RCOL applicants be required to provide relevant 
information on their financial, technical and commercial experience and qualifications in 
the electronic communications sector, including markets with characteristics similar to 
those of Bermuda. In addition, each applicant should provide a business plan and 
supporting financial plan. 

75. The minimum required information should include: 

(a) any financial information concerning the applicant or its parent companies 
that is relevant to consideration of the applicant’s ability to achieve its 
business plan; 

(b) relevant technical and commercial experience and qualifications of the 
applicant; 

(c) proposed three-year business plan, including a description of: 

(i) the services to be provided; 

(ii) personnel;  

(iii) customer service standards and procedures; 

(iv) a description of the applicant's marketing plan, including planned 
customer uptake over the initial three years of service following the 
effective date of the ICOL; 

(v) a description of the applicant's proposed billing system; and 

(d) a financial plan for the three years following the effective date of the RCOL.  
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Review of RCOL Applications 

76. The Authority will review the information provided by an RCOL applicant in order 
to assess whether the applicant meets the RCOL Basic Eligibility Requirements and 
satisfies the other minimum criteria.  If so, the Authority, in accordance with section 49(2) 
of the RAA, will conduct a public consultation in accordance with the indicative timeline to 
be provided by the Authority.   

77. The Authority has tentatively concluded that there is no policy reason to place a 
limit on the number of new RCOLs granted in any calendar year, given that RCOLS will 
not authorize the construction and operation of electronic communications networks.  In 
other words, the concerns raised by the grant of an unlimited number of new ICOLs would 
be unlikely to pertain in the case of RCOLs, which would largely be limited to the provision 
of electronic communications services.  The Authority therefore proposes to grant 
individual RCOLs to all qualified applicants whose applications satisfy the requirements 
set forth above. 

4.3.3 Terms and Conditions of New RCOLs 

78. Section 16(1) of the ECA requires the Authority to establish the “criteria, conditions, 
requirements and procedures that shall apply to the grant of individual COLs” by General 
Determination.  Section 16(2) requires the terms and conditions applicable to a particular 
type of individual COL to “be as homogeneous as possible and not unreasonably 
discriminatory.”  Section 17 of the ECA enumerates the licence terms and conditions that 
the Authority may adopt and “with which COL holders must comply under each type of 
individual licence.” 

79. Mindful of the requirements of sections 16 and 17 of the ECA, the Authority 
proposes to adopt a standard form of RCOL, as the Authority proposes with respect to 
newly issued ICOLs.  Unlike ICOLs, however, the Authority proposes to limit the scope of 
individual RCOLs to the provision of electronic communications services, with the 
exception of audiovisual services.  The RCOL will not permit the construction or operation 
of electronic communications networks.  The RCOL, however, will allow RCOL holders to 
operate limited components of electronic networks (namely, switches and numbering 
resources) and also to self-provision network and associated facilities within their own 
premises or campus.   

80. In developing standard terms and conditions for individual RCOLs, the Authority 
considers that it is unnecessary to restate every applicable obligation contained in the 
RAA and ECA in the RCOL.  The relevant provisions of these Acts will apply to all RCOL 
holders without regard to whether they are repeated in the RCOL.  Generally speaking, 
the Authority has included in the proposed RCOL only those substantive provisions of the 
RAA and ECA which direct the Authority to undertake specific tasks or which require 
clarification in the RCOL.  The Authority also proposes that the terms of the ICOL set forth 
in the Integrated Communications Operating Licence Regulation, BR37/2013 should be 
included in the standard form of RCOL where appropriate.  As noted above, the Authority’s 
experience with the existing ICOLs and the existing COL recommends the use of the same 
terms and conditions in the standard form of RCOL. 
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81. The proposed standard form RCOL appears as Appendix D to this Consultation 
Document.  In the discussion that follows, the Authority addresses a number of the 
proposed RCOL conditions that contain provisions unique to the RCOL.  The Authority, 
however, invites comment on any aspect of the proposed RCOL conditions.  Where 
interested parties wish to propose specific changes to the language of a condition, the 
Authority requests that the proposed edits clearly indicate all additions and deletions.  

(a) Condition 1:  Definitions  

82. Condition 1 defines key terms used in the RCOL.  A definition of “campus” has 
been added to address the exception to the prohibition on the construction and operation 
of electronic communications networks.  The definition is identical to that contained in the 
Electronic Communications (Exemptions and Class Licences) General Determination 
2013, BR46/2013. 

 

(b) Condition 3:  Scope of the Licence 

83. Condition 3 grants the licensee the right to provide electronic communications 
services on a resale basis using the electronic communications networks operated by 
ICOL holders.  Condition 3 also enumerates the network functionality that an RCOL holder 
can self-provision.  These include, as applicable, switching equipment, home location 
registers, numbering resources and SIM cards and other components that may be 
approved by the Authority, but will not allow for the operation of fixed wireless and/or 
wireline facilities.  RCOL holders are also authorised to self-provision network facilities 
within their own premises or campus. RCOL holders are prohibited from holding or 
applying for spectrum licences.  The Authority specifically invites comment on the kinds of 
network functionality the RCOL holders should be permitted to self-provision and not 
obtain from ICOL holders. 

(c) Condition 11:  Interconnection 

84. Condition 11 provides RCOL holders with the right to interconnect with other 
licensees and to obtain access in the form of co-location.  Condition 11 also obligates 
RCOL holders to interconnect with other holders of COLs, including ICOLs, promptly and 
on reasonable terms and conditions. 

4.3.4 Proposed Application Fee for RCOLs 

85. The Authority will recommends that the Minister propose, for Government 
approval, a non-refundable Application Fee to be submitted with the Master Application 
Form for an RCOL.  The Application fee is intended to recover, in part, the cost estimated 
to be incurred by the Authority in processing an applicant’s request for an RCOL, in 
accordance with section 44 of the RAA. 

5. NEXT STEPS 

86. The Authority will consider timely filed comments regarding this Consultation 
Document and will issue a Preliminary Report, Decision and Order, along with draft 
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recommendations for a New COL Regulation (the “Preliminary Report”) in line with the 
authority that has been delegated to it.  The Preliminary Report will include: 

(a) the recommended procedures for granting new ICOLs; 

(b) the proposed criteria, conditions, requirements and procedures for granting 
RCOLs; 

(c) the proposed Master Application Form for ICOLs and RCOLs; 

(d) the proposed standard form of RCOL; 

(e) the proposed standard form of the new ICOL;  

(f) a draft General Determination; and 

(g) recommendations to the Minister for a New ICOL Regulation. 

87. The Authority will consider timely filed comments regarding the Preliminary Report 
and will issue a Final Report and General Determination; and Recommendations to the 
Minister in regard to the New COL Regulation. 
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CONSULTATION QUESTIONS 
 
Consultation Question 1 (section 4.2.1.1):  Do you have any comments on the annual sixty-day “open-
window” period for the Authority’s consideration of applications for new ICOLs? 
 
Consultation Question 2 (section 4.2.1.1):  Do you have any comments on the recommended ICOL 
selection procedure, including the criteria and commitments for the Authority to consider if it is 
necessary to rank the applications in order to make the selection? 
 
Consultation Question 3 (section 4.2.1.3):  Do you have any comments on the recommended Basic 
Eligibility Requirements and minimum information requirements for new ICOLs (as reflected in the 
Master Application Form, Appendix C)? 
 
Consultation Question 4 (section 4.2.1.4): Do you think there should be a limit on the number of new 
ICOLs granted in any given year? If so, what should the limit be?  
 
Consultation Question 5 (section 4.2.2):  Do you have any comments on the proposed conditions 
and/or transitional conditions (see Appendix B) of newly granted ICOLs? 
 
Consultation Question 6 (section 4.2.2):  Do you have any comments on the proposed expansion of 
the existing insurance requirement (where such requirement is imposed by the Authority) to cover the 
costs of customer dislocation in the event of a business default by the ICOL holder? 
 
Consultation Question 7 (section 4.2.3):  Do you have any comments on the amount of the proposed 
application fee to be submitted with the Master Application Form for ICOLs?  
 
Consultation Question 8 (section 4.3.1):  Do you have any comments on the proposal to introduce a 
new form of licence, the RCOL, and do you consider the proposed scope of the services (as provided 
in Condition 3 of the RCOL, Appendix D) covered to be reasonable and appropriate?  Please explain 
the rationale for your answer. 
 
Consultation Question 9 (4.3.2.2):  Do you have any comments on the Basic Eligibility Requirements 
and minimum information requirements for RCOLs (as reflected in the Master Application Form, 
Appendix C)? 
 
Consultation Question 10 (4.3.2.2):  The Authority is proposing that any applicant is required to be 
incorporated as a company in order to apply for an RCOL. Do you agree with this proposal? Why or 
why not? 
 
Consultation Question 11 (section 4.3.2.2):  Do you have any comments on the proposal not to limit 
the number of RCOLs granted in any calendar year? 
 
 
Consultation Question 12 (section 4.3.4):   Do you have any comments on the amount of the proposed 
application fee to be submitted with the Master Application Form for RCOLs? 
 
Consultation Question 13:  Interested parties are invited to comment on any of the other provisions of 
the proposed form of RCOL.   
 
Consultation Question 14:  Do you have any other comments about the proposed licensing 
procedures, criteria, requirements or conditions set out in the Consultation Document? 
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PROPOSED ANNEX B TO NEWLY ISSUED ICOLS 

TRANSITIONAL CONDITIONS 

The Licensee shall comply with each of the Transitional Conditions set forth below. 
 
A1 TRANSFER OR ASSIGNMENT OF ICOL; TRANSFER OF OWNERSHIP OR 

CONTROL 
 

Notwithstanding the provisions of Conditions 19 and 20, the Licensee may not, for 
a period of three years following the date of this Licence, directly or indirectly: 

 
a) sub-license, assign or grant any right, interest or entitlement in the License 

nor transfer the Licence to any other Person, including an Affiliate of the 
Licensee; or 

 
b) transfer ownership or control of the Licensee. 

 
For purposes of this Transitional Condition A1, "control" shall have the meaning 
assigned to it by section 18(7) of the ECA, except that the reference to "25 per 
cent" shall be replaced by "10 per cent." 

 
A2 INSURANCE POLICY; BOND; GUARANTEE 
 
A2.1 For a period of three years following the date of this Licence, the Licensee shall 

maintain an insurance policy, bond, guarantee or other instrument in a form and 
an amount acceptable to the Authority that is sufficient to:  
 
a) cover the costs of removing any abandoned Electronic Communications 

Networks and Associated Facilities partially or fully constructed by the 
Licensee; and  

 
b) compensate the Licensee’s Subscribers for the reasonable costs they incur 

in establishing new accounts with alternative service providers if the 
Licensee discontinues the provision of Electronic Communications Service. 

 
A2.2 The Licensee shall provide the Authority with evidence of such insurance policy, 

bond, guarantee or other instrument in a form and an amount acceptable to the 
Authority on the first and second anniversaries of the date of the Effective Date if 
this Licence. 

 
A.2.3. Sixty days prior to each anniversary of the Effective Date of this Licence, the 

Licensee shall provide to the Authority a certified statement signed by the Chief 
Executive Officer of the Licensee which states:  (1) the actual number of end-user 
Subscribers and/or customers served by the Licensee as at the date of the report; 
and (2) an estimate of the total number of end-user Subscribers and/or customers 
projected for the end of the first and second anniversaries of the effective date of 
the Licence, respectively. 
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PROPOSED MASTER APPLICATION FORM 

 
 

The Proposed Master Application Form is set forth at the following link: Proposed Master 
Application Form  

https://rab.bm/documents/appendix-c_draft-master-application-form/?wpdmdl=13642&refresh=5ca7b158dcc4e1554493784
https://rab.bm/documents/appendix-c_draft-master-application-form/?wpdmdl=13642&refresh=5ca7b158dcc4e1554493784
https://rab.bm/documents/appendix-c_draft-master-application-form/?wpdmdl=13642&refresh=5ca7b158dcc4e1554493784
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PROPOSED FORM OF RCOL 

 
 

The Proposed Form of RCOL is set forth at the following link: Proposed Form of RCOL  
 

  

https://rab.bm/documents/appendix-d_proposed-form-of-rcol/?wpdmdl=13643&refresh=5ca7b158ddc361554493784
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MINISTER’S DELEGATION  
 
 
 
The Minister’s Delegation Letter is set forth at the following link: Minister's Delegation Letter 

https://rab.bm/documents/appendix-e_ministers-delegation/?wpdmdl=13644&refresh=5ca7b158de7dd1554493784
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	10. In this Consultation Document, except insofar as the context otherwise requires, words or expressions shall have the meaning assigned to them by the EA, the RAA and the Interpretation Act 1951.
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	15. Upon consideration of the Final Report and in accordance with section 75(3) of the ECA, the Minister released a decision in which he lifted the Moratorium and authorized the Authority to grant additional ICOLs and other public COLs.  Recognizing t...
	3.2 LEGISLATIVE CONTEXT

	16. Section 5 of the ECA sets out the purposes of the Act. These include:
	(a) ensuring the availability of reliable and affordable access to quality electronic communications services in Bermuda;
	(b) encouraging sustainable domestic competition and Bermuda’s competitiveness in the global marketplace;
	(c) the orderly development of, and innovation in, the communications sector;
	(d) promoting investment in the communications sector; and
	(e) the promotion of Bermudian ownership and employment in the provision of electronic communications networks and services.

	17. Section 13 of the ECA directs the Minister to establish general policies and, as necessary, regulations with regard to:
	(a) the limit, if any, on the number of public COLs that may be in effect at any given time for any particular type of individual licence and the timing of the grant of such licences;
	(b) unless otherwise specified in the ECA, the scope and duration of such public COLs and any conditions that the Minister deems to be necessary as a matter of general policy;
	(c) any general limitations on eligibility for the grant of such licences; and
	(d) the timing of and procedures for the award of such licences and provisions for renewal, if applicable.

	18. Sections 4 and 5 of the RAA specify that when the Minister adopts a declaration or makes a regulation, the Minister must confer with the Authority and consult with sectoral participants.  Section 9 of the RAA specifies the ability of the Minister ...
	19. Section 16 of the ECA empowers the Authority to grant individual COLs, including ICOLs, and to specify by General Determination the “criteria, conditions, requirements and procedures that shall apply to the grant of individual COLs, class COLs and...
	20. Section 17 of the ECA enumerates the terms and conditions that the Authority, through the General Determination required by section 16, may include in individual COLs.
	21. Section 18(2) of the ECA directs the Minister to, by regulations, establish the maximum number of ICOLs, if the number is limited, and the procedures pursuant to which the Authority may grant ICOLs.
	22. Various provisions of the ECA address the terms and conditions of ICOLs.  Section 18(3) addresses the term of an ICOL. Sections 18(4), 18(5) and 18(6) address the renewal, revocation, transfer and assignment of ICOLs, and section 18(6) addresses t...
	23. Section 48 of the RAA, among other things, directs the Authority to establish the procedures and criteria pursuant to which it will grant individual licences.  Section 49(1) of the RAA directs the Authority to establish the procedures to be follow...
	24. Sections 51(1) and 51(2) of the RAA empower the Authority, on its own motion and where authorized by the ECA, to modify or vary the terms and conditions of any licence.  Sections 52(3) through 52(7) empower the Authority to suspend or revoke any l...
	25. In the Electronic Communications (Exemptions and Class Licences) General Determination 2013, BR46/2013, the Authority granted an Exemption from the licensing requirements of the ECA for certain activities (Private Networks, Value-Added Services, a...
	4. PROPOSED DECISION
	4.1 Summary of Proposed Recommendation to the Minister and General Determination

	26. As noted above, the Authority has initiated this Consultation at the direction of the Minister to consult on and make recommendations with respect to the post-Moratorium procedures that should apply to the grant of additional ICOLs, and to determi...
	27. The Authority proposes to adopt a form of ICOL for new applicants that mirrors the existing form of ICOL, with a limited number of changes.  As is the case with the existing ICOLs, the new framework will not provide a new ICOL holder with any righ...
	28. In accordance with its delegated authority and its powers under the RAA and the ECA, the Authority is consulting sector participants on the criteria, requirements and procedures that an applicant must satisfy, the contents of an application for an...
	29. The Authority also proposes the issuance of individual public COLs that will authorize the provision of domestic and international electronic communications services on a resale basis (“Reseller COLs” or “RCOLs”).  Unlike ICOLs, these RCOLs will n...
	30. The Authority may, over time, make general determinations establishing the conditions and procedures for the award of other types of public COLs (for example, satellite COLs that require the operation of earth stations), as necessary, if the Autho...
	31. The Authority proposes to adopt the form of RCOL set forth in Appendix D.
	4.2 Grant of New ICOLs

	4.2.1 Procedures for the Grant of New ICOLs
	4.2.1.1 Annual Period for Submitting ICOL Applications

	32. In order to ensure an orderly and administratively efficient process, the Authority recommends that the regulation establishing the procedures for the grant of new ICOLs (the “New ICOL Regulation”) provide for a systematic approach to the award of...
	33. The open window period for 2019 should be set out in the New ICOL Regulation and should commence soon after the effective date of regulation.  In subsequent years, the open window period will be the same as the preceding calendar year, unless a di...
	4.2.1.2 Use of Master Application Form

	34. To facilitate the application process for new ICOLs, the Authority proposes to recommend the introduction of a Master Application Form for use by all applicants for individual COLs, including ICOLs.  A copy of the proposed Master Application Form,...
	4.2.1.3 Eligibility Requirements for the Grant of New ICOLs

	Basic Eligibility Requirements for Applicants for New ICOLs
	35. The Authority proposes to recommend to the Minister that the New ICOL Regulation establish certain basic eligibility requirements for applicants (the “Basic Eligibility Requirements”).  In order to qualify for a new ICOL, the individual submitting...
	(a) is a company that is registered with the Bermuda Registrar of Companies;
	(b) is eligible to engage in business in Bermuda; and
	(c) has a certificate of compliance under the Companies Act 1981.

	36. In addition, the applicant should be required to certify that it does not fall into any of the following categories, which would be grounds for automatic disqualification:
	(a) any individual or legal entity (or owner or beneficial owner) that has a direct or indirect interest of 10 per cent or more in an existing ICOL holder;
	(b) any individual or legal entity (or owner or beneficial owner) whose application raises substantial national security or public interest concerns, as determined by the Authority after consultation with the Minister;
	(c) any individual or legal entity (or owner or beneficial owner) that has previously operated electronic communications networks or provided electronic communications services in Bermuda and has been found to be in material non-compliance with any ap...
	(d) any individual or legal entity (or owner or beneficial owner or an associated individual acting as a director or in a senior management role) that has been:
	(i) the subject of insolvency proceedings in Bermuda or other jurisdictions within the past five years;
	(ii) found guilty of an offence under the ECA or RAA or a serious criminal violation within the past 10 years.  For these purposes, a serious criminal violation shall be any indictable offence; or
	(iii) otherwise found by the Authority to have been involved in unlawful activities or disreputable acts which would render the award of a licence contrary to the public interest under the circumstances.


	37. The foregoing Basic Eligibility Requirements would also apply to all owners, directors, controllers and senior executives of the applicant.
	38. The Authority recommends that the New ICOL Regulation establish rules requiring all applicants to provide relevant information on their financial, technical and commercial experience and qualifications in the electronic communications sector, incl...
	39. The minimum required information should include:
	(a) any financial information concerning the applicant or its parent companies that is relevant to consideration of the applicant’s ability to achieve its business plan, including the financial plan discussed in point (d) below and the information set...
	(b) relevant technical and commercial experience and qualifications of the applicant, including:
	(i) previous experience in the sector and the types of services provided;
	(ii) the number and types of customers served;
	(iii) the experience and qualifications of key personnel; and
	(iv) experience relevant to small island markets similar to Bermuda,

	(c) proposed three-year business plan, including a detailed description of:
	(i) The Applicant’s business goals, objectives, and mission;
	(ii) the networks and services to be provided;
	(iii) the ownership structure of the applicant, and what experience the applicant and its owners, directors and senior executives have in developing and operating similar businesses;
	(iv) personnel, including proposed organization and staffing levels, and proposed location (in Bermuda or abroad);
	(v) customer service systems, standards and procedures;
	(vi) a description of the applicant's marketing plan;
	(vii) an overview of the applicant’s competitive strategy; and
	(viii) a description of the applicant's proposed billing system and methods and/or any changes or improvements planned; and

	(d) proposed financial plan for the three years following the effective date of the ICOL, including:
	(i) audited financial statements of the parent company of the applicant (if applicable);
	(ii) recent audited financial statements of the applicant (if applicable);
	(iii) pro-forma statements (income statement, balance sheet and cash flow/ budget) that show financial projections for the applicant for at least 3 years (the first year's projections should be broken down month by month);3F
	(iv) a repayment schedule for any loans.


	40. The Authority will engage expert consultants, as necessary, to review the information provided by each applicant in order to assess whether the applicant meets the Basic Eligibility Requirements and has:  (1) the necessary financial resources (2) ...
	Insurance Commitment or Acceptable Alternative

	41. As discussed further in Section 4.2.2 below, the Authority proposes to adopt a form of ICOL that includes a transitional condition requiring newly licensed ICOL holders, for a period of three years following issuance of the licence, to maintain in...
	4.2.1.4 Award Criteria

	42. Based on the eligibility requirements set out above, the Authority proposes to determine whether each application that has been timely submitted during the open window period is a Qualifying Application, that is, whether it meets: (1) the Basic El...
	43. The Authority recommends that the New ICOL Regulation establish measures which ensure that there is a smooth and orderly introduction of new ICOL competitors into the sector, as discussed below.  The Authority will provide an indicative timeline f...
	Proposal to limit number of approved ICOLs to no more than a specified number in any calendar year

	44. The Authority recommends that a phased approach be used when introducing new ICOLs, by limiting the number of new ICOLs that will be granted in any given calendar year.  The Authority’s reasoning for proposing this phased approach is as follows.
	45. In its Final Report, the Authority noted that of the 21 ICOLs issued to the entities appearing on Schedule 1 to the ECA, 20 are still in effect, one having been voluntarily relinquished.  The Authority also found that nine of the 20 remaining ICOL...
	46. In the Final Report, the Authority also addressed the relative merits of limited versus unlimited lifting of the moratorium.  Although lifting the Moratorium on an unlimited basis would provide the maximum opportunity for potential market entry, i...
	47. The Minister’s Decision has lifted the Moratorium on the grant of new ICOLs and, pursuant to section 9 of the RAA, has delegated to the Authority responsibility for recommending post-Moratorium procedures for the award of additional ICOLs.6F    Th...
	48. Based on the findings in the Final Report, the Authority considers that it is reasonable to phase in the addition of new ICOL holders by limiting the grant of new ICOLs.  Given the size of the electronic communications sector in Bermuda, such an i...
	49. The Authority is also of the view that the proposed incremental approach will better enable the Authority to review and approve ICOL applications in an efficient and timely manner, thereby further encouraging sustainable market entry. The Authorit...
	50. As discussed above, the Authority recommends that new ICOL applications should be submitted during a pre-scheduled “open window” period for applications in each calendar year.  In cases where there are more Qualifying Applications submitted during...
	51. If more Qualifying Applications are submitted than there are available ICOLs in any given year, the Authority will consider the following factors to determine which applications achieve the highest ranking, and the ICOLs will be granted by the Aut...
	(a) the ultimate percentage of Bermudian ownership of the applicant and the applicant’s commitment to maintain this ownership structure;
	(b) the applicant’s commitment to employ a specified percentage of Bermudians for a stipulated period of time, including the current number of Bermudians employed by the applicant;
	(c) the applicant's commitment to provide comprehensive technical and/or management training for Bermudian employees;
	(d) the applicant’s detailed plans to introduce enhanced or innovative electronic communications services, as well as ancillary services, such as customer care; and
	(e) the applicant’s commitment to provide affordable service to consumers and/or otherwise make social contributions to the Bermuda.

	52. For the avoidance of doubt, the factors set forth in paragraph 51 are in no particular order of preference or priority.
	53. If an ICOL applicant proposes such commitments, each commitment must be accompanied by the legal text of a proposed licence condition. If the proposed text does not make it clear how the compliance with the commitment will be measured and enforced...
	54. In the event that an application that was previously found to be complete and satisfy the requirements of the Master Application Form is subsequently found to be incomplete or otherwise unsatisfactory, an application that was previously excluded f...
	4.2.2 Proposed Terms and Conditions of New ICOLs
	55. In accordance with sections 16 and 17 of the ECA, it is for the Authority to establish by General Determination the terms and conditions of individual COLs. Section 16(2)(a) of the ECA requires the terms and conditions of individual COLs to be as ...
	56. The Authority has considered its experience with the existing ICOLs, and that of the current ICOL holders as well.  That experience suggests that the current ICOLs have not been unduly burdensome and have provided licensees with adequate flexibili...
	57. The Authority therefore proposes that the existing form of ICOL should remain unchanged, with limited exceptions discussed below.  The Authority also proposes that newly awarded ICOLs should provide new licensees with the same flexibility as curre...
	58. Consistent with the foregoing, the Authority proposes that the existing form of ICOL, with three exceptions noted below, should be issued to any newly licensed operators that are awarded ICOLs.
	59. Given the size of the electronic communications sector in Bermuda and the proposed limit on the annual award of new ICOLs, there is a risk that early applicants could find more value in acquiring a new ICOL solely for the purpose of transferring i...
	(a) assigning or otherwise transferring its ICOL to another entity; or
	(b) changing ownership or control of the licensee.

	60. The Authority also considers it important to address the concern that one or more new ICOL holders might fail or otherwise exit the sector, abandoning partially or fully constructed infrastructure.  Condition 7.6 of the existing form of ICOL autho...
	61. For similar reasons, the Authority proposes to expand the scope of the required insurance cover to compensate the ICOL holder’s customers for the reasonable transaction costs of transferring to alternative services providers (as determined by the ...
	62. The Authority therefore proposes to modify Condition 7.6 of the standard form of ICOL as follows, and to adopt a transitional condition which activates this requirement for a period of three years from the effective date of the licence (subject to...
	63. Finally, the Authority proposes to modify the transitional conditions that are contained in the existing form of ICOL by deleting from the new form of ICOL those provisions that are not relevant to new market entrants.8F
	64. The proposed form of the transitional conditions (Annex A to the ICOL) that will be issued to new market entrants appears as Appendix B to this Consultation Document.
	4.2.3 Proposed Licence Application Fee for ICOLs
	65. The Authority will recommend that the Minister propose, for Government approval, a non-refundable Application Fee to be submitted with the Master Application Form for an ICOL.  The Application Fee is intended to recover, in part, the costs estimat...
	4.3 COMMUNICATIONS OPERATING LICENSES OTHER THAN ICOLS

	4.3.1 Reseller COLs and Scope of Activities Covered
	66. Section 16 of the ECA authorizes the Authority to grant individual COLs other than ICOLs.  The Minister has directed the Authority to address, by General Determination, the grant of individual COLs so as to foster competition in Bermuda’s electron...
	67. Accordingly, the Authority proposes to recommend to the Minister the introduction of this new type of COL, which will allow for the provision of electronic communications services but, with limited exceptions, will not permit the construction or o...
	68. The proposed RCOL will authorize the licence holder to provide any electronic communications service (apart from subscription audiovisual services) and limited electronic communications network functionality, including:
	(a) switching equipment;
	(b) home location registers;
	(c) numbering resources (telephone numbers); and
	(d) SIM cards.

	69. RCOL holders will also be entitled to interconnect with ICOL holders and other RCOL holders for the origination and termination of fixed and mobile communications.  They would also be entitled to access in the form of co-location from ICOL holders...
	70. The Authority expects that, over time, the electronic communications sector may benefit from the introduction of other types of individual COLs, for example, COLs authorizing the provision of satellite services in Bermuda (including the use of ass...
	4.3.2 Procedures for Grant of RCOLs
	4.3.2.1 Use of Master Application Form

	71. As noted above, the Authority proposes the use of a Master Application Form by all applicants for individual COLs, including RCOLs.  A copy of the proposed Master Application Form, reflecting the eligibility and other requirements relevant to RCOL...
	4.3.2.2 Eligibility Requirements for the Grant of New RCOLs

	Basic Eligibility Requirements for Applicants for New RCOLs
	72. In order to qualify for an RCOL, an applicant should be a company that it is registered with the Bermuda Registrar of Companies.  Furthermore, the applicant should be required to certify that it does not fall into any of the following categories, ...
	(a) any individual or legal entity (or owner or beneficial owner) whose application raises substantial national security or public interest concerns, as determined by the Authority after consultation with the Minister;
	(b) any individual or legal entity (or owner or beneficial owner) that has previously operated electronic communications networks or provided electronic communications services in Bermuda and has been found to be in material non-compliance with any ap...
	(c) any individual or legal entity (or owner or beneficial owner or an associated individual acting as a director or in a senior management role) that has been:
	(i) the subject of insolvency proceedings in Bermuda or other jurisdiction within the past 5 years;
	(ii) found guilty of an offence under the ECA or RAA or a serious criminal violation within the past 10 years.  For these purposes, a serious criminal violation shall be any indictable offence; or
	(iii) otherwise found by the Authority to have been involved in unlawful activities or disreputable acts which would render the award of a licence contrary to the public interest under the circumstances.


	73. The foregoing Basic Eligibility Requirements would also apply to all owners, directors, controllers and senior executives of the applicant.
	74. The Authority also proposes that RCOL applicants be required to provide relevant information on their financial, technical and commercial experience and qualifications in the electronic communications sector, including markets with characteristics...
	75. The minimum required information should include:
	(a) any financial information concerning the applicant or its parent companies that is relevant to consideration of the applicant’s ability to achieve its business plan;
	(b) relevant technical and commercial experience and qualifications of the applicant;
	(c) proposed three-year business plan, including a description of:
	(i) the services to be provided;
	(ii) personnel;
	(iii) customer service standards and procedures;
	(iv) a description of the applicant's marketing plan, including planned customer uptake over the initial three years of service following the effective date of the ICOL;
	(v) a description of the applicant's proposed billing system; and

	(d) a financial plan for the three years following the effective date of the RCOL.

	76. The Authority will review the information provided by an RCOL applicant in order to assess whether the applicant meets the RCOL Basic Eligibility Requirements and satisfies the other minimum criteria.  If so, the Authority, in accordance with sect...
	77. The Authority has tentatively concluded that there is no policy reason to place a limit on the number of new RCOLs granted in any calendar year, given that RCOLS will not authorize the construction and operation of electronic communications networ...
	4.3.3 Terms and Conditions of New RCOLs
	78. Section 16(1) of the ECA requires the Authority to establish the “criteria, conditions, requirements and procedures that shall apply to the grant of individual COLs” by General Determination.  Section 16(2) requires the terms and conditions applic...
	79. Mindful of the requirements of sections 16 and 17 of the ECA, the Authority proposes to adopt a standard form of RCOL, as the Authority proposes with respect to newly issued ICOLs.  Unlike ICOLs, however, the Authority proposes to limit the scope ...
	80. In developing standard terms and conditions for individual RCOLs, the Authority considers that it is unnecessary to restate every applicable obligation contained in the RAA and ECA in the RCOL.  The relevant provisions of these Acts will apply to ...
	81. The proposed standard form RCOL appears as Appendix D to this Consultation Document.  In the discussion that follows, the Authority addresses a number of the proposed RCOL conditions that contain provisions unique to the RCOL.  The Authority, howe...
	(a) Condition 1:  Definitions
	82. Condition 1 defines key terms used in the RCOL.  A definition of “campus” has been added to address the exception to the prohibition on the construction and operation of electronic communications networks.  The definition is identical to that cont...
	(b) Condition 3:  Scope of the Licence
	83. Condition 3 grants the licensee the right to provide electronic communications services on a resale basis using the electronic communications networks operated by ICOL holders.  Condition 3 also enumerates the network functionality that an RCOL ho...
	(c) Condition 11:  Interconnection
	84. Condition 11 provides RCOL holders with the right to interconnect with other licensees and to obtain access in the form of co-location.  Condition 11 also obligates RCOL holders to interconnect with other holders of COLs, including ICOLs, promptly...
	4.3.4 Proposed Application Fee for RCOLs
	85. The Authority will recommends that the Minister propose, for Government approval, a non-refundable Application Fee to be submitted with the Master Application Form for an RCOL.  The Application fee is intended to recover, in part, the cost estimat...
	5. NEXT STEPS
	86. The Authority will consider timely filed comments regarding this Consultation Document and will issue a Preliminary Report, Decision and Order, along with draft recommendations for a New COL Regulation (the “Preliminary Report”) in line with the a...
	(a) the recommended procedures for granting new ICOLs;
	(b) the proposed criteria, conditions, requirements and procedures for granting RCOLs;
	(c) the proposed Master Application Form for ICOLs and RCOLs;
	(d) the proposed standard form of RCOL;
	(e) the proposed standard form of the new ICOL;
	(f) a draft General Determination; and
	(g) recommendations to the Minister for a New ICOL Regulation.

	87. The Authority will consider timely filed comments regarding the Preliminary Report and will issue a Final Report and General Determination; and Recommendations to the Minister in regard to the New COL Regulation.
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	PROPOSED ANNEX B TO NEWLY ISSUED ICOLS
	TRANSITIONAL CONDITIONS
	The Licensee shall comply with each of the Transitional Conditions set forth below.
	A1 TRANSFER OR ASSIGNMENT OF ICOL; TRANSFER OF OWNERSHIP OR CONTROL
	Notwithstanding the provisions of Conditions 19 and 20, the Licensee may not, for a period of three years following the date of this Licence, directly or indirectly:
	a) sub-license, assign or grant any right, interest or entitlement in the License nor transfer the Licence to any other Person, including an Affiliate of the Licensee; or
	b) transfer ownership or control of the Licensee.
	For purposes of this Transitional Condition A1, "control" shall have the meaning assigned to it by section 18(7) of the ECA, except that the reference to "25 per cent" shall be replaced by "10 per cent."
	A2 INSURANCE POLICY; BOND; GUARANTEE
	A2.1 For a period of three years following the date of this Licence, the Licensee shall maintain an insurance policy, bond, guarantee or other instrument in a form and an amount acceptable to the Authority that is sufficient to:
	a) cover the costs of removing any abandoned Electronic Communications Networks and Associated Facilities partially or fully constructed by the Licensee; and
	b) compensate the Licensee’s Subscribers for the reasonable costs they incur in establishing new accounts with alternative service providers if the Licensee discontinues the provision of Electronic Communications Service.
	A2.2 The Licensee shall provide the Authority with evidence of such insurance policy, bond, guarantee or other instrument in a form and an amount acceptable to the Authority on the first and second anniversaries of the date of the Effective Date if th...
	A.2.3. Sixty days prior to each anniversary of the Effective Date of this Licence, the Licensee shall provide to the Authority a certified statement signed by the Chief Executive Officer of the Licensee which states:  (1) the actual number of end-user...
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