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About this Consultation Document  
 
This Consultation Document sets out the latest findings of the Regulatory Authority of Bermuda 
(the “Authority”) in the electronic communications sector, with regard to whether there are 
operators in certain markets that hold a position of market power, such that it is necessary and 
appropriate for the Authority to intervene and impose regulations in order to prevent or deter 
anti-competitive effects. 
 
On the basis of the review, the Authority is proposing a number of regulatory interventions in 
this Consultation Document, the aim of which is to promote competition and further the interests 
of Bermuda’s consumers and residents.  
 
The Authority invites comments on the proposals. The deadline for responses is 5:00 PM (ADT) 
on 7 March 2019.   
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Definitions 

4G: Fourth generation of mobile communications technology standards, including the Long-Term 

Evolution (“LTE”) technology standard, which provides faster mobile data speeds than the 3G 

standards. 

Access services: The legacy service provided by a Class B provider which linked an end-user 

to the services of an Internet Service Provider (“ISP”). The link in question comprised local access, 

backhaul and data stream aggregation, terminating at an ISP’s premises. 

Accounting Separation: An obligation for the electronic communications sector to produce 

financial statements that report the performance of each business division of a multi-product entity. 

Accounting Separation enables the Authority to monitor whether an operator with significant 

market power (“SMP”) is compliant with certain price-based obligations, such as to ensure prices 

are Cost Orientated. 

Access and interconnection (“A&I”): The physical and logical linking of public electronic 

communications networks (and any other networks specified by the Authority) by the same or a 

different sectoral provider in order that facilities or services offered by one sectoral provider may 

be made available to another sectoral provider, under defined conditions, for the purpose of 

providing electronic communications services. 

Average revenue per user (“ARPU”): A measurement used to indicate the average monthly 

revenue earned from a subscriber. 

Backhaul: Relates to the transmission of data between the core or backbone network and the 

network “edge”. Examples of backhaul include the transmission of data from mobile telephony 

masts to data centers to enable end-users of mobile services to access the Internet. 

Bill and Keep: An approach to call termination pricing whereby communications providers make 

no payments to each other for call termination (that is, where termination rates are zero).  

Bluewave: A provider of Wi-Fi-based high-speed Internet to residents and businesses in 

Bermuda. Bluewave is the brand name of Telecommunications Networks Limited, which is owned 

by East End Group Limited. 

Broadband: An Internet service or connection generally defined as being “always on”, providing 

a bandwidth greater than narrowband. 

Bundle: Communications services sold together in a package (e.g. broadband and mobile phone, 

or broadband and subscription TV), in contrast to each service sold on a stand-alone basis. 

CAPEX (capital expenditure): Funds used by an entity to acquire, upgrade, and maintain 

physical assets such as property, industrial buildings, or equipment. 

Chains of substitution: These exist when end-users perceive variants of a specific product type 

to be reasonably substitutable. For example, if there are three speeds of broadband in the market 

(20Mbps, 30Mbps and 40Mbps), consumers may be willing to switch between them if the price of 



 

 

one increased. If a consumer was on the 30Mbps tariff, and that tariff increased significantly, the 

consumer might switch down to the 20Mbps tariff if the cost saving was worthwhile. 

Churn: In this context, means the number of customers lost.  

Coaxial cable: Used by cable networks alongside fiber-optic to deliver broadband services, as 

well as television services, directly to homes. Coaxial cables are capable of delivering superfast 

broadband speeds. 

Communications Operating Licence (“COL”): An individual or class licence granted for the 

provision of some or all regulated electronic communications services. 

Common costs: Costs an entity incurs in relation to the provision of multiple services. 

Cooling-off period: A period of time during which a purchaser may cancel a good or service 

purchased. 

Core network: The backbone of a communications network, which carries different services such 

as voice or data. 

Cost causality: The attribution of costs to components, services and business divisions strictly 

in accordance with the activities that cause those costs to be incurred. 

Cost Orientation: The principle that the price charged for the provision of a service should reflect 

the costs incurred in providing that service. 

Customer premises equipment (“CPE”): Electronic equipment that is located in a customer’s 

premises such as an Internet modem or PayTV set-top box. 

Digicel Group: A group of companies that includes the following Integrated Communications 

Operating Licence (“ICOL”) holders: Telecommunications (Bermuda & West Indies) Limited, 

Transact Limited and Bermuda Telephone Company Limited. 

Digital Subscriber Line (“DSL”): A family of technologies generically referred to as DSL, or 

xDSL, capable of transforming ordinary phone lines (also known as “twisted copper pairs”) into 

high-speed digital lines that support advanced services such as fast Internet access and video-

on-demand. ADSL (Asymmetric Digital Subscriber Line), HDSL (High data rate Digital Subscriber 

Line) and VDSL (Very high data rate Digital Subscriber Line) are all variants of xDSL. 

DOCSIS (Data Over Cable Service Interface Specification): A telecommunications standard 

used to provide Internet access via a cable modem. 

Ducts: Existing trenches and pipes which hold copper and fiber lines. 

Duct access: When the owners of ducts and trenches let other service providers pay to access 

the owners’ ducts and trenches. 

Earnings before interest, taxes, depreciation and amortization (“EBITDA”): A measure of an 

entity’s operating performance. 



 

 

ECA: Electronic Communications Act 2011. 

EEO: Equivalence of output. 

EU: European Union. 

Ex ante remedy: A regulatory obligation imposed by the Authority on one or more sectoral 

providers with significant market power in order to prevent anti-competitive conduct and promote 

competition. 

Ex post rules: Rules set the RAA and imposed by the Authority (in accordance with sections 84-

86 of the RAA) prohibiting certain types of anti-competitive conduct. The Authority may take 

enforcement action against any sectoral provider who violates those prohibitions, after the 

violation has occurred. 

Fully Allocated Costs (“FAC”): An accounting method for attributing all the costs of a company 

to defined activities such as products and services. Typically, this method will follow the principle 

of cost causality.  

Fiber-to-the-premise (“FTTP”): A form of fiber-optic communication delivery in which an optical 

fiber is run directly into a customer’s premises. 

FibreWire: Broadband services provided by OneComm as part of its upgraded broadband 

network that are capable of offering download speeds of up to 200Mbps.  

FRAND: Fair, reasonable and non-discriminatory. 

Generally accepted accounting principles (“GAAP”): A collection of commonly followed 

accounting rules and standards for financial reporting. 

Gigabyte (“GB”): A measure of digital data size. A multiple of the unit byte for digital information. 

A gigabyte is a thousand million bytes. A byte is 8 bits. 

GDP: Gross domestic product. 

General Determination: A statutory instrument made pursuant to section 62 of the Regulatory 

Authority Act 2011 (“RAA”). The General Determination is applicable to all sectoral participants, 

or to such sub-category of sectoral participants as falls within the scope of the statutory instrument. 

Headline broadband speed: The theoretical maximum data speed that can be achieved by a 

given broadband connection. A number of factors mean that a given customer may not experience 

this headline speed in practice. These factors include the quality and length of the physical line 

from the node to the customer. 

HDS: High Demand Spectrum. 

HDS-1: The process for the assignment of HDS-1 Frequencies. 



 

 

HDS-1 Frequencies: The HDS-1 Lots in the 850 MHz, 700 MHz and 2100 MHz bands designated 

by the Authority as suitable for assignment through HDS-1.  

International financial reporting standards (“IFRS”): A collection of commonly followed 

accounting rules and standards for financial reporting. 

Integrated Communications Operating Licence (“ICOL”): A licence granting the licensee the 

right to establish, construct and operate one or more electronic communications networks and to 

provide electronic communications services, on an integrated basis, within the territorial limits of 

Bermuda and between Bermuda and other countries. 

International Comparison Program (“ICP”): Led by the World Bank, this program collects and 

compares price data and gross domestic product (“GDP”) expenditure to estimate and publish 

purchasing power parities (“PPPs”) of the world’s economies. 

Internet: A global network of networks, using a common set of standards (e.g. Internet protocol), 

accessed by users with a computer via a service provider. 

Internet protocol (“IP”): Technology that is used to access the Internet. 

Internet protocol television (“IPTV”): Television and/or video signals that are delivered to 

subscribers or viewers using Internet protocol (“IP”). IPTV is typically used in the context of 

streamed linear and on-demand content, but also sometimes for downloaded video clips. 

Internet Service Provider (“ISP”) services: The provisioning of access to local and international 

Internet networks together with the provisioning of Internet services such as web hosting and 

email accounts. 

KPI: Key performance indicator, a measurable value that demonstrates how effectively a 

company is achieving its key business objectives. 

Leased line: A transmission facility that is leased by an end-user from a public service provider 

which is dedicated to that user’s traffic. 

Link: Link Bermuda Limited. 

Long-run incremental costs (“LRIC”): The costs caused by the provision of a defined increment 

of output, taking a long-run perspective, assuming that some output is already produced. The 

“long run” refers to the time horizon over which all costs (including capital investment) are variable. 

Margin squeeze test: An assessment of the margin that exists between the wholesale and retail 

prices set by an entity, in order to understand whether the prices are set so that an efficient entity 

purchasing the wholesale product would be unable to earn a reasonable return. 

Mbps: Megabits per second, a measure of data transfer speed. A transfer speed of 8Mbps is 

equal to one megabyte per second. 

Mobile voice call termination (“MCT”): A wholesale service offered by a mobile service provider 

to connect a customer, i.e. a call recipient, on its network. 



 

 

Mobile virtual network operator (“MVNO”): An entity that provides mobile telephony services 

to its customers, but which does not have allocation of spectrum or its own wireless network. 

Ofcom: Office of Communications, the regulatory authority for the broadcasting, 

telecommunications and postal industries of the United Kingdom. 

One Communications (“OneComm”): A group of companies that includes the following ICOL 

holders: BDB Ltd., Bermuda Digital Communications Ltd., Logic (formerly Bermuda Cablevision 

Limited) and Cable Co. Ltd., collectively operating under the brand name One Communications. 

Operating expenditure (“OPEX”): The costs of the day-to-day operation of an entity, such as 

staff costs, repairs and maintenance expenditure, and other overheads. 

Over-the-top (“OTT”): The delivery of audio-visual content over the “open” Internet rather than 

over a managed IPTV architecture or through traditional satellite or antenna-based broadcast 

technologies. 

PayTV: Subscription-based television services. 

Predatory pricing: Pricing below a particular measure of cost which may incur short-term losses 

in order to eliminate, discipline or discourage one or more actual or potential efficient competitors.  

Preliminary Consultation: The document published by the Authority in October 2017, named 

the “Review of the electronic communications sector: Ensuring the delivery of benefits for 

Bermuda via regulation”. The document set out the Authority’s view at that time about which 

electronic communications markets in Bermuda may require ex ante regulation. The document 

also set out the Authority’s first consultation for the Sectoral Review. 

Preliminary Report for the Sectoral Review: Preliminary Report on the Electronic 

Communications Sectoral Review, published 17 April 2018. 

Price purchasing parity (“PPP”): The rates of currency conversion that equalize the purchasing 

power of different currencies by eliminating the differences in price levels between countries. In 

their simplest form, PPPs are simply price relatives that show the ratio of the prices in national 

currencies of the same good or service in different countries.  

RA: Regulatory Authority of Bermuda. 

RAA: Regulatory Authority Act 2011. 

Reference access and interconnection offer (“RAIO”): An offer to provide Access and 

Interconnection services and facilities being offered, setting out the particular components 

according to market needs and all of the terms and conditions for Access and Interconnection to 

be satisfied by a sectoral provider wishing to enter into an Access and Interconnection agreement. 

RFI: Request for information. 

RIO: Reference interconnection offer. 



 

 

Sectoral Review: The 2018 comprehensive review of the Electronic Communications sector 

pursuant to section 17 of the RAA. 

Significant market power (“SMP”): A position of economic strength in the relevant market or 

markets that affords an entity, either individually or jointly with others, the power to behave to an 

appreciable extent independently of competitors, customers and ultimately consumers, which 

may provide a basis for the imposition of ex ante remedies. 

Small but Significant Non-transitory Increase in Price (“SSNIP”): A concept used in 

assessing relevant economic markets, based on identifying the smallest market within which a 

hypothetical monopolist or cartel could impose a profitable significant increase in price. 

Substitutability: Whether an increase in the price of one product would lead consumers to switch 

to other competing products or services (“demand-side substitutability”) or lead producers to 

switch rapidly into the supply of the good in question (“supply-side substitutability”). 

Superfast broadband: Sometimes known as next generation broadband, superfast broadband 

delivers headline download speeds of at least 30Mbps. 

Tariff: Refers to all relevant characteristics of a service. For example, a pre-pay mobile tariff 

comprises not only the monthly price, but also the included voice, text and data allowances. In 

addition, the cost for incremental usage of services, the quality and speed of the service, and 

service/cancellation fees are all also components of the tariff.  

The Authority: Regulatory Authority of Bermuda, or “RA”. 

Throttling: The intentional slowing of an Internet service. 

VAT: Value-added tax. 

Virtual unbundled local access (“VULA”): A broadband access remedy that requires a network 

operator to provide access to its superfast broadband network. VULA provides a connection from 

the nearest “local” aggregation point to a customer’s premises. 

Weighted Average Cost of Capital (“WACC”): The rate that a company is expected to pay on 

average to all its security holders to finance the company’s assets. 

Wi-Fi: Short-range wireless technologies that allow an over-the-air connection between a wireless 

device and a base station, or between two wireless devices. Wi-Fi has a range from the base 

station of approximately 30 meters indoors, and around 1 kilometer outside. 

Wireless broadband: Also known as “fixed wireless”, wireless broadband provides Internet 

connectivity via a wireless radio receiver rather than a physical wire connection. Similar to Internet 

access via a mobile device (e.g. 4G), wireless broadband technology can offer superfast 

broadband speeds, allowing it to compete directly with other modern broadband technologies 

such as coaxial cable and fiber. 

World on Wireless Ltd (“WoW”): World on Wireless, a provider of subscription television 

services. 



 

 

1 EXECUTIVE SUMMARY 

1. This Consultation Document sets out the preliminary analytical considerations undertaken 

by the Authority in respect of the ongoing review of the electronic communications sector. 

This Consultation Document follows the first consultation for this market review, published 

on 17 October 2017 (the “Preliminary Consultation”).1  

2. The purpose of the review is to analyze the state of competition in the various electronic 

communications markets to consider (i) whether there are any operators with significant 

market power (“SMP”);2 and if so, (ii) whether or not some form of ex ante remedies should 

be applied; and/or (iii) whether existing remedies should be removed.  

Developments since the last market review 

3. The Authority concluded the last review in 2013, in which a number of markets were found 

to not be effectively competitive.3 As a result, a number of ex ante remedies were applied 

to operators found to possess SMP. These remedies include tariff notification 

requirements, obligations in relation to bundling, wholesale access requirements and price 

controls. 

4. Since 2013 the electronic communications sector has undergone a number of changes, 

including considerable consolidation, which has led to a reduction in the number of 

independent operators in the market. As a result, electronic communications markets are 

now more concentrated.4 

5. This market consolidation has resulted in the emergence of two large groups of companies: 

• BDB Ltd., Bermuda Digital Communications Ltd., Logic (formerly Bermuda 

Cablevision Limited), and Cable Co. Ltd. operating under the brand name One 

Communications, collectively “OneComm”; and 

• Telecommunications (Bermuda & West Indies) Limited (“Digicel”), Transact 

Limited, and Bermuda Telephone Company Ltd, collectively “Digicel Group”.5  

6. Together, these two groups account for a large share of electronic communications 

services in Bermuda, including broadband and mobile. Specifically, in 2017 over 90% of 

total revenues in the electronic communications sector in Bermuda were attributable to 

                                                            
1 Review of the electronic communications sector: Ensuring the delivery of benefits for Bermuda via regulation [Link]. 
2 SMP is defined in section 2 of the Electronic Communications Act 2011 as “a position of economic strength in the 
relevant market or markets that affords an undertaking, either individually or jointly with others, the power to behave 
to an appreciable extent independently of competitors, customers and ultimately consumers, which may provide the 
basis for the imposition of ex ante remedies”. 
3 See the 2013 General Determination on Market Definition and Significant Market Power [Link]. 
4 That is, there are fewer companies in the market, resulting in higher shares of customers for those companies 
remaining. 
5 Hereafter in this Consultation Document these entities are referred to as “OneComm” and “Digicel Group”. 

 

https://rab.bm/documents/2017-10-17-review-of-electronic-communications-sector-pdf/?wpdmdl=11769&refresh=5b7c31bf9c0fc1534865855
https://rab.bm/documents/ra-legislation-market-definition-and-significant-market-power-general-determination-2013/?wpdmdl=1786&refresh=5b7c357fe0fc11534866815


 

 

OneComm or Digicel Group.6 This was also the case in 2016. Therefore, it appears that 

this is to be a consistent market outcome under the current SMP approach. 

7. Despite the competition concerns that this current market structure can raise, there have 

been market developments that are delivering consumer benefits. For example, in relation 

to broadband, both OneComm and Digicel Group have been rolling out network upgrades 

that will allow customers to achieve broadband speeds up to, and in excess of, 100Mbps.7 

Furthermore, the broadband market has seen entry by Telecommunications Networks 

Limited8 doing business under the brand name “Bluewave”, which provides Wi-Fi-based 

high-speed Internet to residents and businesses on the island.9 

8. With respect to mobile services, both OneComm and Digicel Group have rolled out 

4G connectivity, after having been awarded 4G spectrum in 2016. Pursuant to conditions 

under their respective spectrum licences, OneComm and Digicel Group were both 

required to reach certain milestones for 4G coverage, including achieving widespread 

4G coverage across the island with a minimum average data download rate of 15Mbps 

within nine months of receiving their spectrum licences.10 

9. The challenge for the Authority is to create a regulatory environment where these positive 

consumer developments are sustainable and enduring.  

10. The Authority recognizes that, on the basis of data, and comments from industry 

stakeholders, the 2013 remedies in their current form no longer appear to be appropriate 

in order to achieve the Authority’s objectives. 

11. Notwithstanding this, where the Authority identifies SMP, it is keen to ensure that any 

remedies proposed are effective, and strike an appropriate balance given the nature of 

the competition concerns, as well as the possible distortions that the intervention may 

create, for example to investment incentives. 

The proposed new regulatory framework 

12. Table 1.1 summarizes the Authority’s proposals with respect to market definition, market 

power and remedies, before addressing some of the key messages of the proposals, 

including how they relate to the remedies applied in 2013. 

13. The defined markets fall into six service categories: broadband, mobile, fixed voice, 

subscription television, business connectivity, and off-island connectivity. Within each 

service category, the Authority defines either a single market or multiple markets. For 

example, broadband, mobile and business connectivity are defined based on both 

wholesale and retail markets.  

                                                            
6 This figure is based on the information provided by operators, and accounts for the following markets: broadband, 
mobile, fixed voice, subscription television, business connectivity, and off-island connectivity. 
7 With a realized broadband connection speed of 100Mbps, it is possible to download a 2GB (high-definition) film in 
three minutes. 
8 Telecommunications Networks Limited is owned by East End Group Ltd. 
9 https://bluewave.bm/award-internet-service-provider-bluewave/ 
10 Final Decision on the Award of Spectrum Pursuant to the Authority’s Request for Applications for the Assignment of 
Designated HDS-1 Frequencies in the 850 MHz, 700 MHz and 2100 MHz Bands [Link], Annex 2, page 6. 

https://rab.bm/documents/hds-1-final-decision-final-for-publication-pdf/?wpdmdl=11653&refresh=5b7c322e2431e1534865966


 

 

14. Having defined relevant markets, the Authority is required to analyze each market in order 

to assess whether any sectoral providers have SMP, as defined in section 23 of the 

Electronic Communications Act 2011 (“ECA”).  

15. One important characteristic of some markets that the Authority has identified is the 

presence of two major competitors. This raises specific questions about the nature of 

competition concerns, relative to those of a single dominant entity. Where there exists the 

ability for two or more entities to adopt a uniform conduct or common policy, joint SMP 

can arise. Joint SMP results, or is likely to result, in poor market outcomes for consumers, 

similar to the outcomes that would be observed in the case of single SMP. 

16. Assessing the market power of two sectoral providers requires a particular form of 

economic analysis, in accordance with section 23(3) of the ECA. Specifically, to determine 

whether joint SMP exists, the Authority uses an evaluation of the market structure and the 

potential for the companies to follow a common policy, absent regulation. The Authority 

can then impose the least-invasive measures required to achieve the best possible 

outcome for promoting competition. 

17. Joint SMP does not require, or imply, that the sectoral providers are engaging in illegal 

collusion but refers to whether they constitute a collective entity relative to their 

competitors, trading partners and customers in a particular market.  

18. Where the Authority determines that a market is not effectively competitive and identifies 

operators with SMP, it may make administrative determinations to prevent or deter anti-

competitive effects by imposing appropriate and specific ex ante regulatory obligations on 

SMP operators. 

19. The findings summarized in Table 1.1 below are set out in more detail throughout this 

Consultation Document. Section 4 covers market definition, section 5 covers the 

assessment of market power and section 6 sets out the Authority’s proposals in respect 

to remedies.  

 

 

Table 1.1 – Summary of proposed market definitions, SMP and remedies 

Service 
type 

Market 
# 

Market 
description11  

SMP 
operator 

Remedies 

Broadband 1 Retail provision 
of fixed 
broadband  

OneComm 
and 
Digicel 
Group 

• Obligation to offer broadband on a stand-alone basis 

• Obligation to ensure Accounting Separation 

• Obligation to provide information to the Authority 

• Obligation to ensure prices are Cost Orientated 

• Obligation to publish retail key performance indicators 

• Obligation to ensure customers can choose the right 
products for them and do not experience unnecessary 
difficulties when switching 

                                                            
11 The market descriptions in the table do not constitute the formal market definition. For these, see section 4 of this 
Consultation Document. 



 

 

Service 
type 

Market 
# 

Market 
description11  

SMP 
operator 

Remedies 

2 Wholesale 
provision of fixed 
broadband  

OneComm 
and 
Digicel 
Group 

• Obligation to provide wholesale bitstream access and virtual 
unbundled local access 

• Obligation to ensure wholesale access is provided on fair, 
reasonable and non-discriminatory terms and that it is 
equivalent in terms of service output (i.e. equivalence of 
output) 

• Obligation to publish wholesale key performance indicators 

Mobile 3 Retail mobile 
services  

OneComm 
and 
Digicel 
Group 

• Obligation to offer mobile services on a stand-alone basis 

• Obligation to ensure Accounting Separation 

• Obligation to provide information to the Authority 

• Obligation to ensure prices are Cost Orientated 

• Obligation to publish retail key performance indicators 

• Obligation to ensure customers can choose the right 
products for them and do not experience unnecessary 
difficulties when switching 

4 Wholesale 
mobile access 

OneComm 
and 
Digicel 
Group 

• Obligation to provide wholesale access 

• Obligation to ensure wholesale access is provided on fair, 
reasonable and non-discriminatory terms and that it is 
equivalent in terms of service output (i.e. equivalence of 
output) 

• Obligation to publish wholesale key performance indicators 

Fixed voice 5 Retail fixed voice 
services (i.e. call 
origination) 

Digicel 
Group 

• Obligation to offer fixed voice services on a stand-alone 
basis 

• Obligation to ensure Accounting Separation 

• Obligation to provide information to the Authority 

• Obligation to ensure prices are Cost Orientated 

• Obligation to ensure customers can choose the right 
products for them and do not experience unnecessary 
difficulties when switching 

Subscription 
television 

6 Retail 
subscription TV 
services 

–  

Business 
connectivity 

 

7 Retail, low-
speed leased 
lines in the city of 
Hamilton212  

–  

8 Retail, low-
speed leased 
lines outside of 
the City of 
Hamilton  

–  

9 Wholesale low-
speed leased 
lines in the city of 
Hamilton  

–  

10 Wholesale low-
speed leased 
lines outside of 
the City of 
Hamilton  

–  

                                                            
12 The City of Hamilton includes “contiguous suburbs”. 



 

 

Service 
type 

Market 
# 

Market 
description11  

SMP 
operator 

Remedies 

11 Retail high-
speed leased 
lines in the City 
of Hamilton  

–  

12 Retail high-
speed leased 
lines outside of 
the City of 
Hamilton  

Digicel 
Group 

• Obligation to ensure Accounting Separation 

• Obligation to provide information to the Authority 

• Obligation to ensure prices are Cost Orientated 

13 Wholesale high-
speed leased 
lines in the city of 
Hamilton  

–  

14 Wholesale high-
speed leased 
lines outside of 
the City of 
Hamilton  

Digicel 
Group 

• Obligation to provide wholesale access 

• Obligation to ensure wholesale access is provided on fair, 
reasonable and non-discriminatory terms and that it is 
equivalent in terms of service output (i.e. equivalence of 
output) 

• Obligation to publish wholesale key performance indicators 

Off-island 
connectivity 

15 International data 
transmission 

–  

 

20. In relation to the Authority’s proposals, a number of key points are highlighted below. 

i. The proposals would remove many existing obligations and implement a regulatory 

regime based upon ongoing monitoring 

21. The proposed approach would mean that a number of SMP obligations that are currently 

in force would in fact fall away. This includes tariff pre-notification and prescriptive 

wholesale price controls. 

22. While such obligations would no longer be in force, the Authority intends that the new 

regulatory approach would significantly increase the amount of information that the 

Authority has, especially in relation to market outcomes, including profitability of services 

(based on cost and revenue information) as well as the quality of the services being 

delivered. 

23. The Authority is keen to ensure that any ex ante obligations imposed on operators are not 

too onerous or disproportionate. Being equipped with detailed information on the market, 

the Authority would be able to observe competition problems as they arise. This would 

allow the Authority to intervene where appropriate to improve outcomes, invoking ex post 

powers where necessary. 

 

 



 

 

ii. The proposals would remove the requirement to maintain a distinction between Internet 

Service Provider services and Access services  

24. Consumers should be able to benefit from simplified tariffs and be able to secure 

broadband from a single operator. As such, under the proposals, SMP operators will be 

able to offer retail broadband services without needing to offer separate Internet Service 

Provider (“ISP”) and Access tariffs. Should the SMP operators choose to do this, access 

seekers will no longer have the option of competing on the basis of offering ISP services 

only (i.e. instead of bundling together ISP and Access).  

25. However, the wholesale access proposals set out in this Consultation Document would 

result in a wholesale broadband product that is broadly similar to the Access service that 

currently exists, and which was defined in the 2013 General Determination.13 Hence, 

access seekers will instead have the option of owning the entire customer relationship, 

and competing on the basis of an end-to-end retail broadband service. 

iii. The proposals would remove regulation on leased line services below 20Mbps 

26. Given the recent upgrades of broadband networks and the faster broadband speeds that 

can be offered as a result, many businesses are likely to be able to utilize retail broadband 

services to meet their Internet connectivity needs.  

27. Given this, and the fact that the Authority has proposed imposing an obligation not to deny 

the provision of retail broadband services to business customers,14 the Authority expects 

that low-speed leased line services 15  (i.e. those under 20Mbps) will face effective 

constraints from broadband. This is based on the expectation that broadband services—

once regulated under the remedies proposed in this Consultation Document—should act 

as an effective constraint on low-speed leased lines, such that it is appropriate to remove 

all ex ante regulation from these leased line services. 

28. In contrast, faster leased lines16, above 20Mbps, are less likely to be constrained by 

broadband services. On that basis the Authority is proposing to impose remedies, 

including the obligation to provide wholesale access on “fair, reasonable and non-

discriminatory” (“FRAND”) terms, which is discussed briefly in section iv below. 

iv. The proposals would introduce wholesale access based on FRAND terms to ensure that 

the service is equivalent to that which the SMP operator provides itself 

29. The proposals introduce a new approach to wholesale access based on the obligation on 

SMP operators to negotiate commercial access agreements in good faith. The proposed 

approach will be applicable to broadband, mobile and leased lines.  

30. The Authority is proposing to oblige SMP operators to ensure that wholesale access is 

provided on FRAND terms and that the services provided to access seekers are no 

                                                            
13 See the 2013 General Determination on Market Definition and Significant Market Power [Link]. 
14 This means that SMP operators are not allowed to discriminate between residential and business customers in 
respect of broadband services/tariffs. 
15 See paragraph 244 
16 See paragraph 244 

https://rab.bm/documents/ra-legislation-market-definition-and-significant-market-power-general-determination-2013/?wpdmdl=1786&refresh=5b7c357fe0fc11534866815


 

 

different to those that SMP operators supply to their own business divisions. In other words, 

the access must be equivalent in terms of service output; this is termed “equivalence of 

outputs” (“EOO”).  

31. As part of the FRAND obligation, SMP operators would be required to ensure that the 

wholesale price does not result in a margin squeeze. This means that the difference in 

price between the wholesale access service and the corresponding retail price charged 

by the SMP operator must be large enough to cover all relevant and efficiently incurred 

costs17 of access seekers, plus an appropriate profit margin. However, the Authority is not 

proposing to prescribe upfront the level of the margin that should be maintained.  

32. In the case of disagreement over the terms of access, the Authority will act as an arbitrator 

to resolve any disputes that arise in order to ensure compliance with the FRAND and EOO 

obligations.  

v. The proposals would introduce the obligation on SMP operators to maintain Accounting 

Separation and to provide regular information to the Authority 

33. In order for the Authority to regulate effectively and to monitor compliance of ex ante 

remedies, it is critical that the Authority is able to access regular market information that 

is accurate and provided in a timely fashion. To achieve this, the Authority is proposing to 

require SMP operators to maintain Accounting Separation. This means that accounting 

information for each service/product line in SMP markets (such as broadband and mobile) 

will need to be provided for and sub-divided by revenues 18  and costs, including an 

appropriate allocation of common costs. 19  These accounts will also need to be 

independently audited. 

34. This information is of particular importance in assessing compliance with regulations 

relating to prices, for example the ex ante obligation to ensure prices are Cost Orientated 

(which the Authority discusses below).  

35. Furthermore, such information will support effective regulation more widely, for example 

in ensuring appropriate and effective regulation from an ex post perspective. Through 

access to accurate information, the Authority will be able to establish a strong evidence 

base upon which it can rely, should it be necessary to intervene.  

vi. The proposals would remove prescriptive price controls, and replace them with a more 

flexible “Cost Orientation” obligation 

36. In markets lacking effective competition, sectoral providers with SMP are likely to have the 

ability and incentive to set prices that can act to distort or restrict competition and exploit 

                                                            
17 These include retail costs, such as marketing, customer acquisition and equipment provided to the customer (for 
example, a broadband modem), and any other necessary costs, such as international connectivity. 
18 The obligation would require total revenues to be provided for each business division, sub-divided by stand-alone 
products and bundles. 
19 Common costs are those costs that are shared between all the services supplied by an sectoral provider. 

 



 

 

consumers. Examples of such pricing practices include excessively high pricing and 

excessively low (“predatory”) pricing.20  

37. To address the risks of such anti-competitive conduct, the Authority is proposing to require 

SMP operators in a number of retail markets to charge “Cost Orientated” retail prices. The 

services that would be subject to this requirement are broadband, mobile, fixed voice and 

high-speed leased lines. 

38. The Authority considers that the cost benchmark for the application of this Cost Orientation 

remedy should be based on the “fully allocated costs” (“FAC”) standard. However, the 

Authority considers that a strict application of the FAC standard (i.e. pure FAC) is not 

appropriate in this case. This is because such an approach, applied rigidly in each year, 

would not account for uncertainties and fluctuations in costs (especially in the initial years 

following an investment), and there is a concern that it would not properly incentivize the 

taking of investment risk. 

39. In assessing compliance, the Authority is likely to find a breach of the Cost Orientation 

obligation only in cases where revenues are significantly and persistently above FAC. 

vii. The proposals would help to ensure consumers do not face unreasonable barriers to 

switching 

40. The Authority wants to ensure that consumers do not experience unnecessary difficulties 

when switching service providers. Consumers should be able to exercise choice and take 

advantage of competition in communications markets by being able to switch providers 

easily.  

41. To this end, the Authority is proposing to require SMP operators to meet certain standards 

when dealing with consumers considering moving to another provider. For example, 

customers must be able to cancel their contract within 14 days of signing up with a new 

provider and will have the right to terminate their contract at any time if they receive lower-

quality service than what they signed up for. Customers will also be able to choose any 

service that suits their requirements, even if designed and marketed for another group. 

For example, businesses will be free to choose consumer products. 

42. The obligations under this remedy would seek to ensure that consumers can purchase the 

services that best meet their needs, while also being protected from situations where they 

do not receive what they were promised. This should drive effective competition and thus 

better consumer outcomes (e.g. lower prices, higher quality). 

Conclusions on proposals 

43. Overall, the Authority considers that this package of remedies provides considerably more 

pricing flexibility for regulated entities, as well as increasing the effectiveness of the 

                                                            
20 The aim of predatory pricing is that, once it has achieved its purpose, prices can be set above competitive levels to 
enable recoupment. Predatory pricing strategies threaten the competitive process itself and thus cause harm to 
consumers in the long run. 



 

 

regulatory regime. Many of the existing ex ante regulations, which have proved not to be 

effective, or have been especially burdensome, will be removed. 

44. The Authority recognizes that it is introducing a number of remedies for the first time in the 

Bermuda electronic communications market and that SMPs will require some time to build 

up the capabilities to be able to comply with these obligations. This is particularly the case 

for remedies such as Accounting Separation and Cost Orientation. 

45. However, the Authority considers that the accounting information being requested is not 

materially different from the cost accounting principles that any well-functioning company 

would already follow in order to set prices for, and analyze the profitability of, the different 

products it sells. Therefore, complying with these remedies should not represent a material 

burden, and they are therefore proportionate requirements that are essential to secure the 

success of the monitoring regime that the Authority is proposing. 

46. The Authority intends to work further with electronic communications providers in the 

implementation of these remedies.  



 

 

2 CONSULTATION PROCEDURE 

47. This consultation is being undertaken in accordance with sections 69 to 73 of the 

Regulatory Authority Act 2011 (“RAA”).  

48. Written comments should be submitted before 5:00 PM (Bermuda time) on 7 March 2019. 

49. The Authority invites comments from members of the public, operators of electronic 

communications networks and providers of electronic communications services, and other 

interested parties. It is requested that commenting parties, in their responses, reference 

the numbers of the questions, as set forth in this Consultation Document, to which they 

are responding. A complete list of questions presented by this Consultation Document 

appears in section 7 of this document.  

50. Responses to this Consultation Document should be filed electronically in MS Word or 

PDF format. Parties filing comments should go to the Authority’s website, www.rab.bm, 

follow the link to the Electronic Communications Sector, Public Consultations and click the 

“Submit a Response” 21  icon and choose the Market Review of the Electronic 

Communications Sector document. All comments should be clearly marked “Response to 

Consultation Document [Market Review of the Electronic Communications Sector]: 

Comments on the Market Review of the Electronic Communications Sector” and should 

otherwise comply with Rules 18 and 30 of the Authority’s Interim Administrative Rules.22 

51. The Authority intends to make responses to this consultation available on its website. If a 

commenting party’s response contains any information that is confidential in nature, a 

clearly marked “Non-Confidential Version,” redacted to delete the confidential information, 

should be provided, together with a complete version that is clearly marked as the 

“Confidential Version.” Redactions should be strictly limited to “confidential information”, 

meaning a trade secret, information whose commercial value would be diminished or 

destroyed by public disclosure, information whose disclosure would have an adverse 

effect on the commercial interests of the commenting party, or information that is legally 

subject to confidential treatment. The “Confidential Version” should highlight the 

information that has been redacted. Any person claiming confidentiality in respect of the 

information submitted must provide a full justification for the claim. Requests for 

confidentiality will be treated in the manner provided for in Rule 30 of the Authority’s Interim 

Administrative Rules.  

52. In accordance with section 73 of the RAA, any interested person may make an ex parte 

communication during this consultation process, subject to the requirements set forth in 

this section 2. An ex parte communication is defined as any communication to a 

Commissioner or member of staff of the Authority regarding the matter being consulted on 

in this Consultation Document, other than a written submission made pursuant to this 

section 2. Within 2 business days after making an ex parte communication, the person 

who made the ex parte communication shall submit the following to the Authority: (i) a 

written description of the issues discussed, and positions espoused; and (ii) a copy of any 

                                                            
21 https://rab.bm/submit-a-response-form/  
22 Interim Administrative Rules: https://rab.bm/documents/interim-admin-rules-1-31-
13/?wpdmdl=1708&refresh=5bca0c11e029c1539968017 

file://///VS-DATA/DATA/Client/Regulatory%20Authority%20of%20Bermuda/RAO01-0006%20(Telecoms%20market%20review)/5.Drafts/Second%20Round%20Consultation%20(2018)/Second%20round%20Consultation/www.rab.bm
https://rab.bm/submit-a-response-form/
https://rab.bm/documents/interim-admin-rules-1-31-13/?wpdmdl=1708&refresh=5bca0c11e029c1539968017
https://rab.bm/documents/interim-admin-rules-1-31-13/?wpdmdl=1708&refresh=5bca0c11e029c1539968017


 

 

written materials provided. This will be posted on the Authority’s website, along with a 

notice of the ex parte communication.  

53. The principal point of contact at the Authority for interested persons during this 

consultation may be contacted by email at mlaws@rab.bm:  

Markez Laws 

Regulatory Finance  

Regulatory Authority  

1st Floor Craig Appin House  

3 Wesley Street, Hamilton, HM11  

Bermuda 

 

54. In this Consultation Document, except insofar as the context otherwise requires, words or 

expressions shall have the meaning assigned to them by the RAA, the ECA and the 

Interpretation Act 1951.  

55. This Consultation Document is not a binding legal document and does not contain legal, 

commercial, financial, technical or other advice. The Authority is not bound by the 

Consultation Document, and nor does it necessarily set out the Authority’s final or 

definitive position on particular matters. To the extent that there might be any 

inconsistency between the contents of this Consultation Document and the due exercise 

by the Authority of its functions and powers, and the carrying out of its duties and the 

achievement of relevant objectives under law, such contents are without prejudice to the 

legal position of the Authority. 



 

 

3 INTRODUCTION  

56. This Consultation Document sets out the Authority’s latest proposals with regard to the 

future regulation of Bermuda’s electronic communications sector.  

57. In conducting this market review of the electronic communications sector, the Authority 

has followed the process set out in section 22 of the ECA, which prescribes the approach 

the Authority must take in defining relevant markets, assessing market power, and, in the 

event of identifying one or more electronic communications providers with SMP, imposing 

ex ante remedies to prevent or deter anti-competitive effects. 

58. The Authority intends to issue a preliminary report, decision and order for public responses 

on its proposed market definition, market power and remedies.  

59. In the market review, a key starting point is the objectives, duties and responsibilities of 

the Authority as set out in the RAA and the ECA.  

3.1 The Authority’s objectives 

60. The Authority is keen to ensure that a well-functioning and thriving electronic 

communications sector exists in Bermuda.  

61. On the basis of this, the key objectives of this ongoing market review are as follows. 

• Bermuda consumers and businesses are able to access high-quality electronic 

communication services at affordable prices.  

• Providers of electronic communications services continue to invest in improving 

the quality of service they offer and are able to obtain fair and reasonable returns 

on investments.  

• The Authority will seek to achieve these outcomes through effective, fair and 

sustainable competition, whether at the network or service levels, or both. Where 

such competition has not emerged, and is not likely to in the near future, the 

Authority will seek to achieve these same outcomes through transparent and 

proportionate regulatory intervention. 

62. The above objectives aim to reflect the duties and responsibilities of the Authority in order 

to strike an appropriate balance between the potentially conflicting purposes of the 

Authority.23 The role and remit of the Authority, including the principal functions of the 

Authority, as set out in the RAA, are summarized in section 4 of the October 2017 

Consultation. 

                                                            
23 For example, it may be that a determination will need to balance the interests of Bermuda residents and consumers 
with the interests of Bermudian employment and ownership, which could be conflicting. For example, cost-saving 
measures by sectoral providers to reduce the number of employees or outsource functions to other countries may 
lead to lower costs, and possibly lower prices for services. While this would benefit Bermuda consumers, it would 
conflict with the duty of promoting Bermudian employment. 

 



 

 

63. The above noted objectives will guide the Authority’s decisions and interventions and are 

consistent with the Authority’s role and remit, as set out in the RAA and ECA.24  

64. In addition to conducting market reviews, the Authority is, in accordance with section 17 

of the RAA, required to periodically conduct a comprehensive review of the electronic 

communications sector, including all policies, legislation, regulations and administrative 

determinations applicable to the sector.  

65. In October 2017, the Authority published a Preliminary Report for the Sectoral Review 

(within the same document as the market review consultation). Subsequently, in April 

2018, the Authority published a Preliminary Report for the Sectoral Review. 25  The 

Authority published the Final Report for the Sectoral Review on 30 November 2018. 

66. While sectoral reviews and market reviews are separate processes, given the overlaps, 

including ensuring good outcomes for consumers of electronic communication services, 

both reviews have been informed by data received and analysis undertaken in respect of 

the other review.  

3.2 General comments received in the Preliminary Consultation 

67. In October 2017 the Authority published the “Review of the electronic communications 

sector: Ensuring the delivery of benefits for Bermuda via regulation”, which contained the 

first consultation of this market review process. This first consultation is referred to as “the 

October 2017 consultation”.26 

68. Following the publication of the Preliminary Consultation, in addition to comments about 

specific markets, the Authority received a number of general comments. These general 

comments tended to fall into one of five categories:  

i. the nature of the proposed regulatory regime; 

ii. the impact of any proposals on investment incentives; 

iii. the findings from the Authority’s initial profitability analysis; 

iv. the scope for bundling in the new regulatory regime; 

v. the findings from the Authority’s international benchmarking analysis. 

69. The comments received to the Preliminary Consultation are set out below for each of these 

broad topics, and the Authority provides a response to these comments. 

70. It is noted that, on these topics, the main respondents were OneComm and Digicel Group, 

which is why the summary of responses below focuses on their statements. The Authority 

                                                            
24 For a summary of the Authority’s duties and responsibilities in relation to the RAA and ECA, see section 4 of the 
Preliminary Consultation [Link]. 
25 Preliminary Report on the Electronic Communications Sectoral Review and Second Round Consultation, Matter 
20180417, dated 17 April 2018. 
26 The Preliminary Consultation can be found here. 

https://rab.bm/documents/2017-10-17-review-of-electronic-communications-sector-pdf/?wpdmdl=11769&refresh=5b7c31bf9c0fc1534865855
http://www.rab.bm/index.php/consultation-responses-2/regulatory-authority-market-review-consultation-2017/1583-2017-10-17-review-of-electronic-communications-sector/file


 

 

did receive comments from other operators on separate topics, and the views of those 

operators are set out in the relevant places in the remainder of this Consultation Document. 

3.2.1 Inconsistency in the Authority’s comments regarding the proposed regulatory 

framework  

71. OneComm highlights a perceived inconsistency between what the Preliminary 

Consultation said about the success and appropriateness of the 2013 remedies, and what 

it went on to set out as remedy options for this current market review: 

Given […] the RA’s own critique of the 2013 SMP remedies, it makes logical sense 
that a change in regulatory approach should be seriously considered. These 
assessments of the past resulted in the RA proposing to “remove some or all of the 
2013 SMP remedies” (page 6) in favour of implementing a “combination of 
streamlined ex ante remedies and effective use of ex post competition powers” 
(page 70) to achieve its objectives in the future. A significant regulatory reset is 
unanimously supported across the industry, and even by the RA itself.  

And yet, notwithstanding that guiding determination, when the details of the RA’s 
proposals for future regulations are examined closely, we discover that the 
proposed plan is to replace ineffective regulation with broader, and likely more 
aggressive regulation; very similar in kind and character to the 2013 SMP 
remedies. [OneComm response, page 2] 

The Authority’s responses to the comments 

72. The Authority notes that the proposals in the Preliminary Consultation did not provide 

details as to the nature of the proposed ex ante remedies, including how they would be 

implemented.  

73. Within this round of consultation, the Authority has provided a description of the proposed 

remedies. The Authority believes that it has now been made clear that the Authority is 

planning to roll back some of the more onerous regulations.  

74. One of the Authority’s principal functions under section 12 of the RAA is to promote and 

preserve sustainable competition. As such, where the Authority finds competition 

concerns, the Authority is required to impose effective and proportionate remedies to 

address the concerns.  

75. The regulatory framework that would result from the proposals in this Consultation 

Document would move from a pre-notification/approval process to a framework that is built 

around ongoing monitoring. Under the Authority’s proposals, the requirement to notify and 

seek approval in respect of new products and promotions would be removed. SMP 

operators would be free to launch bundles of services and offer innovative products in the 

market.  

76. Overall, the Authority considers that this proposed package of remedies provides 

considerably more pricing flexibility for regulated sectoral providers and improves the 

effectiveness of the regulatory framework. 



 

 

3.2.2 Investment incentives 

77. Both OneComm and Digicel Group raise concerns about the new proposed regulatory 

framework in terms of the impact that regulation could have on incentives for investment 

in new infrastructure. Specifically, OneComm states: 

In respect of the promotion of investment in the sector […] it is important to note 
that every regulatory intervention has an effect on investment decisions […] a 
decision to regulate more broadly and aggressively will discourage rather than 
promote investment - particularly in segments where historically little or no 
regulatory intervention has been made. [OneComm response, page 6] 

78. Digicel Group makes similar arguments: 

The RA’s priorities should be focused on improving service quality, in particular 
setting an environment, which is supportive of the significant investments needed to 
improve [broadband] access speeds. Bermuda lags behind other developed 
nations in terms of broadband speed, and instead of introducing regulation to 
reduce the prices of existing services, the RA should ensure it is encouraging 
dynamic, infrastructure-based competition, which leads to the rapid deployment of 
faster, higher-quality fiber network services. [Digicel Group response, page 7] 

The Authority’s responses to the comments 

79. It is important to the Authority that regulatory intervention does not deter operators from 

undertaking efficient investment. In order to retain operators’ incentives to invest efficiently, 

the Authority considers that regulation should account for historical investments, and their 

associated risks, to ensure that: (i) regulated sectoral providers are offered a fair 

opportunity to make a reasonable return on any efficient investment they have undertaken; 

and (ii) regulation does not discourage efficient investment.  

80. Notwithstanding this, while the Authority does have a duty to “promote investment in the 

electronic communications sector”,27 it also has a duty to “develop or maintain effective 

and sustainable competition for the benefit of consumers with regard to price, innovation 

and choice”.28  

81. As a result, a balance must be struck between providing investment incentives that can 

deliver long-term consumer benefits from the provision of better services, and ensuring 

that services remain affordable, which delivers direct benefits to consumers, especially in 

the short term.29 

82. In seeking to strike this balance, the Authority is proposing an obligation in a number of 

markets, including broadband and mobile, requiring SMP operators to ensure that retail 

prices are Cost Orientated. Under this proposed obligation, sectoral providers will have 

the opportunity to invest and recover their investment costs, while allowing the Authority 

                                                            
27 Section 21.b of the ECA. 
28 Section 21.a of the ECA. 
29 From an economics perspective, this corresponds to the trade-off between “allocative” efficiency (i.e. low prices to 
consumers) and “dynamic” efficiency (i.e. higher quality for consumers in the long run). 



 

 

to continuously monitor prices to ensure that prices are not excessive or detrimental to 

consumers.  

3.2.3 Profitability analysis 

83. The topic of profitability, and the related question of whether prices in Bermuda are too 

high, was raised by both OneComm and Digicel Group in their consultation responses. 

Digicel Group highlights that:  

The level of prices in Bermuda should not be the RA’s main concern. Bermuda is 
fundamentally a very high-cost jurisdiction, meaning that it is very unlikely that 
prices in Bermuda will be as low as in other less-advanced countries in the region 
[Digicel Group response, page 8] 

84. Furthermore, both Digicel Group and OneComm challenge the Authority’s profitability 

findings: 

Digicel does not agree that it is making super-normal profits in Bermuda [Digicel 
Group response, page 35] 

The RA’s conclusion of excess profitability needs to be reconsidered based on 
verifiable market evidence. [OneComm response, page 21] 

The Authority’s responses to the comments 

85. The Authority disagrees that there is no evidence that OneComm and Digicel Group are 

making significant returns. The Authority notes that the work it did was preliminary and 

that further analysis would provide more insight, including to assess profitability for each 

service. However, there are significant information barriers, which the Authority is planning 

to address as part of the proposed package of remedies set out in this Consultation 

Document. 

86. The wider point is that in order to regulate effectively, it is essential that the Authority has 

a good understanding of the levels of profit, and margins, being made by operators. This 

helps the Authority to monitor whether the market is delivering good outcomes for 

consumers.  

87. Therefore, the Authority plans to continue to build up its understanding of operators’ 

profitability and the costs of provision of services, and to use this to inform regulation. To 

achieve this, the Authority is proposing measures that will require SMP operators, as part 

of their SMP obligations, to submit regular and detailed financial information to the 

Authority.30 Additionally, the Authority is proposing an Accounting Separation obligation 

requiring SMP providers to maintain separate accounts across the markets within which 

they operate. 

88. The Authority’s proposed Cost Orientation obligation would seek to ensure that prices 

reflect costs. To the extent that the costs of doing business in Bermuda are higher than 

those observed in comparable jurisdictions, this can be reflected in prices. On this basis, 

                                                            
30 The Authority is entitled to commence proceedings against operators that withhold information from the Authority. 



 

 

sectoral providers will be able to recover the costs they incur. However, under the 

proposed obligations, prices cannot unreasonably deviate from costs, as this could be 

detrimental to consumers. 

3.2.4 Bundling practices 

89. Both OneComm and Digicel Group comment on bundling practices. OneComm argues 

that, while it believes that bundling would be greatly beneficial to consumers, these 

consumers are not benefiting from bundling because: 

The RA put in place overly complex rules regarding the provisioning of retail and 
wholesale bundles, including very specific requirements for standalone offerings 
and special cost accounting studies to disprove Price Squeeze and/or predation 
[OneComm response, page 15] 

90. Digicel Group echoes these points: 

Bundling of fixed and mobile services would support improved competition, 
because operators would then be competing for a larger combined revenue 
product, and would be able to pass on the billing and operational savings from 
bundling into lower consumer prices. [Digicel Group response, page 42] 

The Authority’s responses to the comments 

91. The Authority agrees that bundling can deliver direct benefits to consumers. As a result, 

the Authority is proposing to remove obligations that unreasonably restrict bundling and 

replace these with a simple anti-competitive bundling prohibition built around a 

requirement to offer (certain) services on a stand-alone basis.  

92. As a result, the need to demonstrate beforehand that the bundle would not cause a margin 

squeeze, as was required under the 2013 suite of remedies, would be removed.  

3.2.5 International price benchmarking analysis 

93. Under the international benchmarking analysis, the prices of retail broadband and mobile 

services in Bermuda were compared against those observed in comparator countries. 

Both OneComm and Digicel Group raised a number of points in relation to this analysis. 

These points are responded to below in the order they were set out in the submissions. 

The comments received are discussed separately in respect of broadband and mobile 

benchmarking. 

Broadband price benchmarking 

94. In relation to broadband price benchmarking, OneComm commented that:  

[the] pricing data was gathered manually from website information in July and 
August 2017. In contrast, the decision to use the 4-10 Mbps tariff range is based on 
usage data from 2016. This particular incongruence is a serious methodological 
problem and severely limits the validity of the analysis [OneComm response, page 
13] 



 

 

95. Authority’s response: The appropriate tariff range to adopt was assessed using the 

information available to the Authority at that time. The Authority notes that the data that 

OneComm provided to the Authority on 8 August 201731 is consistent with this being an 

appropriate tariff range. The data provided by OneComm indicated that, as of Q2 2017, 

the vast majority of OneComm customers taking ISP and Access together were on tariffs 

with headline download speeds between 4Mbps and 10Mbps.32 Given that these were the 

most popular broadband tariffs around the time when the Authority undertook the 

benchmarking analysis, it was appropriate to have focused on such tariffs. 

96. OneComm stated in its consultation response that the broadband benchmarking analysis 

is outdated since “all [OneComm] customers are now on FibreWire plans.” The reasoning 

behind OneComm’s statement is that “by late October 2017 OneComm had automatically 

upgraded all of its Internet customers to FibreWire plans.” 

97. Authority’s response: On the basis of the information provided by OneComm in March 

2018, the Authority observes that, by Q4 2017, the vast majority of broadband customers 

receiving both ISP and Access from OneComm would have been migrated to a FibreWire 

tariff. However, since this mass migration occurred after the Authority published the 

Preliminary Consultation, the Authority was not able to take this information into account. 

The Authority does recognize that many customers have now been migrated to fiber 

broadband. 

98. Digicel Group makes a number of comments, which fall into six categories:33 

i. the RA’s PPP adjustments appear to be applied incorrectly and should be re-
examined;  

ii. the benchmarking of broadband prices needs to compare like-for-like 
technologies where possible; 

iii. the costs of international connectivity are material in the context of Bermuda, 
especially compared to other countries; 

iv. value-added tax (VAT), sales taxes, import tax, and other country-specific 
duties should be treated consistently; 

v. comparison of packages with limited versus unlimited consumption is 
unreasonable, especially in small-island states where all consumed data must 
arrive over relatively expensive submarine cables; and 

vi. the RA’s use of other data sources appears to have issues and should be 
improved. 

99. Authority’s response: The Authority provides responses to each point. 

• Price purchasing parity (“PPP”) adjustments were correctly applied for all but one 

country (the Maldives). However, addressing this error does not change 

Bermuda’s ranking and thereby the overall conclusions drawn from the analysis. 

                                                            
31 As part of the formal information request sent to OneComm, 18 July 2017. 
32 The Authority notes that the majority of OneComm’s broadband customers take ISP and Access together. 
33 Digicel Group response to the Preliminary Consultation, page 19. 



 

 

• The Authority agrees that benchmarking should be like-for-like but does not think 

it appropriate to prescribe a technology standard that should be used to deliver 

broadband. Furthermore, from the consumers’ point of view, the technology used 

to deliver the service is not relevant. The benchmarking analysis simply looks to 

understand the price for similar broadband services, with respect to speed and 

quality of service, across a number of countries.  

• Differences in the costs of international connectivity could be a factor driving 

variances in the costs of provision and consequently prices. However, without 

detailed cost information, the Authority has been unable to incorporate this factor. 

The Authority is intending to account for this factor by requiring SMP operators to 

provide service-specific cost information. Imposing service-specific cost reporting 

obligations on sector providers will enable the Authority to understand and assess 

the costs of providing telecommunications services. Furthermore, in certain 

markets the Authority plans to use such information to ensure that SMP operators 

comply with requirements to set Cost Orientated retail prices. 

• Differences in value-added tax (“VAT”), sales taxes, import tax and other country-

specific duties are also relevant variables that could drive price differences. As 

above, the ongoing efforts to assess costs will take these factors into account. 

• After reviewing the broadband tariffs published on the websites of OneComm and 

Digicel Group, the Authority did not observe any data caps. Given this, excluding 

tariffs in countries with data caps would, on the basis that they will (all else being 

equal) be cheaper than tariffs without caps, only act to lower the relative 

comparator price, making Bermuda look even more expensive. The Authority also 

notes that there are very few instances of data-capped broadband tariffs within 

the countries included in the assessment. 

• Under the relevant subheading in the Digicel Group response, Digicel Group 

claims that population numbers used by the Authority are inconsistent with the 

underlying source. The Authority’s response to this claim is that the potential 

variations in reported population figures across the countries covered by the 

Authority’s assessment do not ultimately change the fact that the Authority’s 

objective was to include countries that were the most comparable across a 

number of factors, with population being only one such factor. On this basis and 

given that the Authority used a number of comparable countries, such 

heterogeneity does not affect the ultimate findings. 

Mobile price benchmarking 

100. Digicel Group’s comments in respect of the mobile benchmarking analysis are similar to 

those it made for the broadband benchmarking analysis. Digicel Group included the same 

general points as above, with the exceptions of “ii” and “iv”. 

101. Digicel Group includes in its submission a number of charts comparing 3GB and 5GB 

mobile tariffs across countries. Based on its analysis, Digicel Group suggests that while 

mobile prices in Bermuda are high in absolute terms, when applying a PPP adjustment, 

this moves Bermuda to the middle of the ranking.  



 

 

102. Authority’s response: Digicel Group does not include the country labels on the axis of 

its chart, but simply highlights where Bermuda is in the ranking. As such, the Authority 

does not know which other countries are included and what PPP adjustments are being 

applied. With the benchmarking data used, the Authority shares a similar opinion to that 

of Digicel Group; namely that, in absolute terms, prior to any PPP adjustments being 

applied, Bermuda is the most expensive country in terms of 5GB mobile plans. The 

Authority also finds that Bermuda is the most expensive for 3GB tariffs, whereas Digicel 

Group is of the opinion that Bermuda is the second most expensive jurisdiction.  

103. While the findings of the Authority and Digicel Group are closely aligned when looking at 

absolute prices, these findings diverge significantly when applying the PPP adjustment. 

According to Digicel Group, applying the PPP adjustment moves Bermuda down the 

ranking significantly, toward the middle of the group.  

104. In contrast, the Authority finds that applying the PPP adjustment does not affect the 

ranking in this way. Even after applying the adjustment, the Authority still finds Bermuda 

to be one of the most expensive countries. This was shown in section 5.2.5 of the 

Preliminary Consultation, where the Authority demonstrated that, even after applying the 

PPP adjustment, Bermuda remains one of the most expensive countries for mobile 

services. With respect to Digicel Group’s response, and the Authority’s own benchmarking 

analysis of 3GB mobile plans, the Authority can see that Bermuda’s average price moves 

from approximately $12034 before the PPP adjustment to $70 after the PPP adjustment. 

105. The above example would suggest that the PPP adjustment used by Digicel Group is 

approximately 0.58. In contrast, the Authority has used a PPP adjustment of 1.059 in its 

benchmarking analysis. The Authority defined this adjustment based on data from Oxford 

Economics.35 The difference between the two is substantial and, indeed, the choice of 

which to apply yields materially different results. For this reason, it is necessary to further 

evaluate the merits that may justify the use of one source over the other.  

106. As a first point of analysis, the Authority notes that Oxford Economics provides PPP-

adjusted exchange rates in 2017 for all of the benchmarked countries. The Authority was 

not able to find any other publicly available sources that had 2017 PPP rates. 

107. The Authority has evaluated other sources of PPP adjustments, such as the World Bank 

dataset36 available as part of its International Comparison Program (“ICP”),37 but has 

observed a number of shortcomings in these sources. For example, the World Bank data 

blends a series of PPP indicator sources without making adjustments. In particular, for 47 

high- and upper middle-income countries, conversion factors are provided by Eurostat and 

the OECD. For other countries covered by the ICP dataset, estimates are extrapolated 

from the 2011 ICP benchmark results and converted using the GDP implicit deflator. 

108. For the remaining countries, the PPP estimates are imputed using a statistical model. The 

Authority cannot conclude that these PPP adjustment factors are the most relevant for 

comparisons between Bermuda and the other countries in the benchmarking exercise. 

                                                            
34 $ corresponds to Bermudian dollars. 
35 The data for PPP exchange rates was downloaded from Datastream, whose primary source is Oxford Economics. 
36 https://data.worldbank.org/indicator/PA.NUS.PPP. 
37 http://www.worldbank.org/en/programs/icp 

https://data.worldbank.org/indicator/PA.NUS.PPP
http://www.worldbank.org/en/programs/icp


 

 

Additionally, given the multiplicity of sources, such as the OECD and the ICP, and 

statistical extrapolations undertaken, the basket of goods considered may not be 

comparable. The OECD notes that “the basket of goods and services priced is a sample 

of all those that are a part of final expenditure: household consumption, government 

services, capital formation and net exports, covered by GDP.”38 It is unclear whether the 

other sources use comparable baskets of goods. 

109. In contrast, the PPP adjustments used by the Authority seem to be more homogeneous. 

Oxford Economics makes a series of adjustments to reflect the PPP exchange rate that 

should be used for a benchmarking exercise where a single consumer good is being 

analyzed.39 

The Authority’s overall view on comments received on the Authority’s benchmarking analysis 

110. The Authority considers that the international benchmarking analysis provided a useful 

starting point for assessing broadband and mobile retail market outcomes in Bermuda. 

The benchmarking results suggest that Bermuda is positioned at the high end of the scale 

in terms of the price of services. 

111. The Authority recognizes that there are limitations associated with benchmarking, for 

example in ensuring comparability of countries and services. However, in the absence of 

any other information, such as detailed profitability information, the observable market 

prices can provide useful insight into consumer outcomes.  

112. Notwithstanding this, the Authority is planning to rely on more accurate and reliable 

indicators of market outcomes, specifically regarding profitability. By better understanding 

the costs of providing services in Bermuda and comparing these with market prices, the 

Authority will be in a better position to understand the extent to which prices may be above 

the level the Authority would expect if the market were effectively competitive. To support 

this strategic position, the Authority is proposing a number of obligations, specifically Cost 

Orientation of prices, Accounting Separation, and information provision. 

113. In summary, the Authority does not intend to regulate prices in Bermuda by direct 

reference to international benchmarks. However, benchmarking exercises can be a useful 

tool for the Authority to perform its monitoring functions. Where market evidence reveals 

that prices in Bermuda are significantly higher than in relevant international comparators, 

this can be indicative of a problem; namely that prices are being set significantly in excess 

of costs, and/or costs are being inefficiently managed.  

114. The regulatory framework that the Authority is proposing does not prescribe a target level 

of cost efficiency that operators must achieve. Instead, the proposed regulatory framework 

would require retail prices to be Cost Orientated, whatever these costs are. In this regard, 

when conducting benchmarking exercises, the Authority would expect the level of prices 

in Bermuda to be in line with that in relevant comparator countries. Where this is not the 

                                                            
38 https://data.oecd.org/conversion/purchasing-power-parities-ppp.htm. 
39 These adjustments are discussed in the Weekly Economic Briefing of 28 March 2014: 
https://www.oxfordeconomics.com/Media/Default/landing-pages/aprea/emerging-
markets/EM_weekly_20140328%20(1).pdf 

https://data.oecd.org/conversion/purchasing-power-parities-ppp.htm
https://www.oxfordeconomics.com/Media/Default/landing-pages/aprea/emerging-markets/EM_weekly_20140328%20(1).pdf
https://www.oxfordeconomics.com/Media/Default/landing-pages/aprea/emerging-markets/EM_weekly_20140328%20(1).pdf


 

 

case, and prices are Cost Orientated, the Authority may choose to investigate whether the 

level of cost efficiency is a factor in explaining this outcome. 



 

 

 
 

 
  

Part 1 
Market Definition 



 

 

4 MARKET DEFINITION 

115. Market definition is not an end in itself, but a key step in identifying the competitive 

constraints that impact the activities of a supplier of a given product or service. Market 

definition therefore provides a framework for competition analysis. 

116. This section sets out the Authority’s assessment of the market definitions with respect to 

the electronic communications sector.  

117. This assessment builds on the “Preliminary Identification of Markets Notice”,40  which 

identified the markets susceptible to ex ante regulation in accordance with section 22(1) 

of the ECA. Furthermore, the Preliminary Consultation set out the Authority’s rationale in 

relation to defining more specific markets. 

118. Since the publication of the Preliminary Consultation, the Authority has conducted further 

analysis to better understand the specific markets that should form the basis of an 

assessment of market power. This further analysis included the consideration of distinct 

geographic and product markets, as well as the appropriateness of defining separate 

wholesale and retail markets.41 

119. Accordingly, the Authority is proposing to identify 15 distinct markets.42 Table 4.1 below 

provides a summary of these markets, and the remainder of this section discusses them 

in more detail.  

120. Section 5 assesses each of the markets to identify whether any operators in these markets 

have SMP.  

                                                            
40 Preliminary Identification of Markets Notice, 17 October 2017. [Link] 
41 The proposals in this section are based on analysis conducted by the Authority, taking into account the responses 
received to the Preliminary Consultation as well as the evidence gathered since that consultation (including via RFIs). 
42 On the basis that the Authority now includes, within the business connectivity market, the market of “on-island 
submarine cable interconnection and backhaul”. 

https://rab.bm/documents/2107-10-17-candidate-markets-notice-s-22-eca-pdf/?wpdmdl=11770&refresh=5b7c334a6b40e1534866250


 

 

Table 4.1 - Proposed relevant market definitions 

Service type Relevant markets  

Broadband 1. Retail provision of fixed broadband Internet connectivity, provided over any technology, and for 
any speed, on an island wide basis 

2. Wholesale provision of fixed broadband Internet connectivity, provided over any technology, and 
for any speed, on an island wide basis 

Mobile 3. The island wide provision of retail mobile services (voice, text and data) 

4. The island wide provision of wholesale mobile access 

Fixed voice 5. The island wide provision of retail fixed voice services (i.e. voice call origination from a fixed 
location) 

Subscription 
television 

6. The island wide provision of retail subscription television services 

Business 
connectivity 

7. Retail low-speed leased lines in the city of Hamilton and contiguous suburbs 

8. Retail low-speed leased lines outside of the City of Hamilton and contiguous suburbs 

9. Wholesale low-speed leased lines in the city of Hamilton and contiguous suburbs  

10. Wholesale low-speed leased lines outside of the City of Hamilton and contiguous suburbs 

11. Retail high-speed leased lines in the city of Hamilton and contiguous suburbs 

12. Retail high-speed leased lines outside of the City of Hamilton and contiguous suburbs  

13. Wholesale high-speed leased lines in the city of Hamilton and contiguous suburbs 

14. Wholesale high-speed leased lines outside of the City of Hamilton and contiguous suburbs 

Off-island 
connectivity 

15. The provision of off-island connectivity (i.e. international data transmission) 

4.1 Approach to market definition  

121. The purpose of defining relevant markets is to structure and inform the forward-looking 

assessment of whether any sectoral providers has SMP in these markets. Therefore, 

market definition is not an end in itself, but should be carried out with the aim of 

understanding whether, during the course of the review period, customers will benefit from 

effective competition, or whether ex ante remedies are required. This section presents the 

Authority’s analysis and proposals concerning the relevant markets. 

122. In order to define the relevant markets, the Authority has considered a range of data, 

including existing market conditions, operators’ past activities and market developments 

expected or foreseeable over the upcoming market review period.43 Upon completion of 

this process, the Authority plans to review any new or updated information that may 

become available, including responses to this consultation, prior to the publication of the 

General Determination. 

123. The remainder of this section sets out the Authority’s assessment of the relevant markets, 

under six headings: 

• Section 4.2: broadband;  

• Section 4.3: mobile;  

                                                            
43 The relevant market review period corresponds to a period not exceeding four years. 



 

 

• Section 4.4: fixed voice;  

• Section 4.5: subscription television;  

• Section 4.6: business connectivity;  

• Section 4.7: off-island connectivity. 

4.2 Broadband  

4.2.1 Introduction 

124. Broadband Internet services can be provided via a range of technologies, including the 

following. 

• Digital Subscriber Line (“DSL”): DSL is a commonly available type of 

broadband delivered through the copper wires of telephone lines and has existed 

for many years. DSL-based broadband services can vary in terms of the speed 

they can deliver. In Bermuda, DSL services deliver speeds of up to 25Mbps.44 

• Coaxial cable: cable networks use fibre-optic and coaxial cables to deliver 

broadband services, as well as television services, directly to homes. Coaxial 

cables are capable of delivering superfast broadband speeds, which the Authority 

defines as download speeds of above 30Mbps. 

• Fibre: fibre-based broadband is a recent technology that is delivered via clusters 

of fibre-optic cables and offers faster speeds than DSL. Specifically, fibre-based 

broadband can deliver “superfast broadband” speeds. If fibre is provided all the 

way to the home, broadband speeds of 200Mbps, or even up to 1,000Mbps 

(i.e. 1Gbps) can be achieved.45 

• Wireless broadband technology (“fixed wireless”): fixed wireless differs from 

the above three technologies in that the Internet connection is delivered to the 

home via a wireless radio receiver, rather than a physical wire connection. Similar 

to Internet access via a mobile device (e.g. 4G), wireless broadband technology 

can offer superfast broadband speeds, allowing it to compete directly with other 

modern broadband technologies such as coaxial cable and fibre. 

125. In Bermuda, consumers of broadband have historically had to purchase two mutually 

supportive services: ISP and Access. These two components can be purchased from the 

same or separate entities. From the end-user’s perspective the difference between the 

two is not obvious, since it relates to the layers of network that are managed by the 

respective service providers. 

                                                            
44 With a realized broadband connection speed of 25Mbps, it is possible to download a 2GB (high-definition) film in 11 
minutes. 
45 With a realized broadband connection speed of 1Gbps, it is possible to download a 2GB (high-definition) film in 
17 seconds. 



 

 

126. In general, Access services relate to the management of the physical network that exists 

in Bermuda, in terms of the cabling and electronics that are required to link an end-user’s 

home to the point of interconnection with the ISP. 

127. ISP services provide the connectivity to the Internet, including offshore capacity, along 

with customer-facing functions such as marketing, sales and customer care. 

128. ISP and Access services are illustrated in Figure 4.1 below. In the figure, Access services 

are represented by “iv” (“Intermediate Services”); ISP services are incremental to Access 

and comprise the final connection to the Internet. Adding ISP services and Access 

services together results in full “Retail Services”, as represented by “v”. 

Figure 4.1 - Graphical depiction of broadband network structure,  
including ISP and Access distinction 

 

129. In many cases, consumers choose to buy both ISP and Access from the same provider 

because it is simpler than having to deal with two separate companies for invoicing and 

fault management. 

4.2.2 Preliminary Consultation proposals and responses 

130. In the Preliminary Consultation, the Authority proposed the following market definitions: 

Retail provision of fixed broadband Internet connectivity, provided over any 
technology, and for any speed, on an island wide basis 
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iii
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Wholesale provision of fixed broadband Internet connectivity, provided over any 
technology, and for any speed, on an island wide basis 

131. The proposed product market was therefore defined to include all broadband providers, 

using any technology (including fixed wireless), and for any speed. The geographic market 

was defined as island wide. 

132. The Authority did not receive any responses that directly commented on these market 

definitions. 

4.2.3 Definition of relevant markets 

133. The Authority observes that two operators, OneComm and Digicel Group, have broadband 

network coverage that is currently offered as a service across the entire island of Bermuda.  

134. These two incumbent networks differ in terms of technology: OneComm operates a 

broadband network based on coaxial cable technology and Digicel Group operates a DSL 

broadband network. However, historically the services offered have been highly 

comparable, especially with respect to broadband speed and price. Furthermore, despite 

their differing technologies, both incumbents have been upgrading their networks in order 

to offer broadband speeds in excess of 30Mbps.  

135. In addition to OneComm and Digicel Group, the Authority notes that other operators, such 

as Link, also offer broadband services. However, the Authority understands that such 

companies do not have wide-scale broadband access networks, and as a result 

broadband is not their core business focus. Ultimately, this means that such companies 

have a very small number of broadband customers, as set out in Figure 5.4. 

136. In addition to the fixed line broadband operators, infrastructure operator 

Telecommunications Networks Limited entered the market to offer Wi-Fi Internet in 2017, 

operating under the brand name Bluewave. The Authority understands that Bluewave 

currently has limited coverage.  

137. Despite the range of technologies that are used to provide broadband services in Bermuda, 

from the perspective of consumers the technology is largely irrelevant. The Authority’s 

view is that the factors that are important to consumers apply irrespective of the technology, 

and instead relate to service characteristics such as speed, data allowance, latency, and 

uptime, as well as other service quality elements such as customer service. In other words, 

assuming that service providers all offer the same service quality, broadband services 

delivered over copper, wireless and fiber are indistinguishable from the end-user’s 

perspective. 

138. On these grounds, it would not be appropriate to define markets on the basis of technology. 

The Authority is therefore proceeding with establishing market definitions for broadband 

that are neutral to the technology used to deliver the service.  

139. In terms of the appropriate product market, the Authority proposes to define the market to 

include any broadband speed. This is consistent with the approach taken in many other 



 

 

jurisdictions,46 and with the idea that broadband services of different speeds will act to 

constrain each other due to the chain of substitution that exists across such services.47  

140. Regarding the geographic market definition, the Authority considers that the competitive 

conditions do not vary materially across specific localities in Bermuda. This is because the 

two largest providers, Digicel Group and OneComm, offer island wide broadband 

coverage. They also have national pricing policies such that they have a single national 

price for each broadband tariff. Given the apparent island wide nature of competition, the 

Authority is proposing to adopt a relevant geographic market definition that is island wide. 

141. Finally, for the sake of clarity, the Authority is not proposing to define separate relevant 

markets for ISP and Access services. The Authority considers that these two services 

currently exist separately as a result of a previous licensing regulatory framework that is 

no longer in effect. In any event, the proposed definition captures retail and wholesale 

provision of services. The purpose of the proposed market definition is to provide a more 

appropriate definition for the market power assessment.48 

4.2.4 Conclusions on relevant markets 

142. The Authority proposes to adopt the following market definitions in its General 

Determination: 

Retail provision of fixed broadband Internet connectivity, provided over any 
technology, and for any speed, on an island wide basis. 

Wholesale provision of fixed broadband Internet connectivity, provided over any 
technology, and for any speed, on an island wide basis. 

4.3 Mobile 

4.3.1 Introduction 

143. Mobile operators provide mobile communications services which broadly fall into three 

categories: voice calls, text messaging and mobile data.  

                                                            
46 For example, in 2014 the Office of Communications (“Ofcom”) in the UK stated that broadband services (which 
ranged in speed from 10Mbps to 100Mbps) all formed a single market. See paragraphs 3.43-3.55 of Ofcom’s 2014 
Wholesale Broadband Access Market Review Statement. [Link] 
47 Chains of substitution exist when end-users perceive variants of a specific product type to be reasonably 
substitutable. For example, if there are three speeds of broadband in the market (20Mbps, 30Mbps and 40Mbps), 
consumers may be willing to switch between them if the price of one increased. If a consumer was on the 30Mbps 
tariff, and that tariff increased significantly, the consumer may switch down to the 20Mbps tariff if the cost saving were 
worthwhile. 
48 For clarity, as a result of the proposals in this Consultation Document, sectoral providers would no longer be 
required to maintain separate ISP and Access services (should they no longer wish to do so), subject to certain 
prerequisite conditions. See paragraphs 532-533 for more detail.  

 

https://www.ofcom.org.uk/__data/assets/pdf_file/0021/57810/WBA-Final-statement.pdf


 

 

144. At present, two providers offer mobile services, Digicel Group and OneComm. 

Furthermore, following the successful acquisition of 4G spectrum under the HDS-1 

process in 2016,49 both operators have launched 4G LTE50 mobile services. 

4.3.2 Preliminary Consultation proposals and responses 

145. In the Preliminary Consultation, the Authority proposed the following market definition: 

The island wide provision of mobile services (voice, text and data). 

146. Digicel Group is the only respondent that commented specifically on the proposed mobile 

market definition: 

one aspect where Digicel believes the RA could improve its market analysis is by 
defining narrower markets or sub-markets on which to assess SMP.51 

147. Furthermore, Digicel Group challenges the need to include retail mobile services in the 

relevant market, noting that the European Commission cited only wholesale markets in its 

2003 Recommendation on telecoms markets susceptible to ex ante regulation.52 

4.3.3 Definition of relevant markets 

148. The Authority, in reaching its view regarding the mobile market definition, has aimed to 

strike a balance between specificity and proportionality. The Authority notes in particular 

that market definition is not an end in itself, but instead a key step in identifying any 

potential competition concerns that could require ex ante regulation. In response to Digicel 

Group’s comment about sub-markets, the Authority notes that, while the Authority could 

define multiple mobile sub-markets, it is minded to adopt a broader market definition. This 

is for simplicity but also because the market power assessment is unlikely to be altered 

by defining such sub-markets. 

149. The Authority also notes that within any market definition the Authority maintains the 

powers to apply remedies that address specific competition concerns within a subset of 

the overall market. The resulting effect is that it is not necessary for the Authority to define 

the narrowest possible market in order to address competition concerns. 

150. With this being said, the Authority continues to believe that defining distinct retail and 

wholesale markets is appropriate given that the competitive constraints in these markets 

may not evolve in the same way over time.  

                                                            
49 Regulatory Authority (2016). “Bermuda’s mobile phone coverage and services set to be transformed: The 
Regulatory Authority makes key awards of 4G spectrum", Press Statement, 26 October, 
https://rab.bm/documents/hds1-press-release-final-10-26-16/?wpdmdl=1686&refresh=5b7c33b86d1621534866360.  
50 LTE stands for long-term evolution, and is the technical standard for 4G mobile services. 
51 Digicel Group response to Preliminary Consultation, page 13. 
52 European Commission (2003). “Commission Recommendation of 11 February 2003 on relevant product and 
service markets within the electronic communications sector susceptible to ex ante regulation in accordance with 
Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory framework for 
electronic communication networks and services”. http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv:OJ.L_.2003.114.01.0045.01.ENG&toc=OJ:L:2003:114:TOC. 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2003.114.01.0045.01.ENG&toc=OJ:L:2003:114:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2003.114.01.0045.01.ENG&toc=OJ:L:2003:114:TOC


 

 

151. In reference to Digicel Group’s comment about regulation in the EU, the European 

Commission’s decision in 2007 to remove the retail mobile market from the list of markets 

potentially susceptible to ex ante regulation was justified on the existence of a vibrant 

wholesale mobile access market that would facilitate effective competition at the retail 

level.53 A vibrant wholesale mobile access market does not currently exist in Bermuda. 

152. The Authority has specifically considered whether the Authority ought to define a market 

for mobile call termination.54 While the industry continues to operate a “Bill and Keep” 

model55 for mobile call termination, the Authority considers that the application of ex post 

competition rules is likely to be sufficient to deal with any concerns in this market. This is 

in accordance with the tests for markets susceptible to review under section 22(2) of the 

ECA. If there are any observed changes to the applicability of the market tests contained 

within section 22(2) of the ECA, the Authority would be minded to reconsider the need to 

define a market for mobile call termination. 

4.3.4 Conclusions on relevant markets 

153. The Authority proposes to adopt the following market definitions in its General 

Determination: 

The island wide provision of retail mobile services (i.e. voice, text and data). 

The island wide provision of wholesale mobile access. 

4.4 Fixed voice  

4.4.1 Introduction 

154. The fixed voice market provides the consumer with the ability to make, as well as receive, 

phone calls between a fixed location in Bermuda and any other phone number, be it a 

local or long-distance (i.e. international) phone call.56 

4.4.2 Preliminary Consultation proposals and responses 

155. In the Preliminary Consultation, the Authority proposed the following market definition:  

The island wide provision of voice call origination and termination, from a fixed 
location. 

                                                            
53 See European Commission (2007). “Recommendation on relevant product and service markets within the 
electronic communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the 
European Parliament and of the Council on a common regulatory framework for electronic communications networks 
and services”, paragraph 15. https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32007H0879&from=EN 
54 Wholesale mobile voice call termination (“MCT”) is the service necessary for a network operator to connect a caller 
with the intended mobile recipient of a call on a different network. 
55 A pricing scheme for the two-way interconnection of two networks under which the reciprocal call termination 
charge is zero. That is, each network agrees to terminate calls from the other network at no charge. 
56 The calls can be made to another fixed phone line or to a mobile phone. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007H0879&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007H0879&from=EN


 

 

156. The Authority received only one comment in relation to the proposed fixed voice market 

definition. This was from OneComm, which noted that “defining a market as ‘fixed’ voice 

is not technology neutral.”  

157. However, OneComm does not elaborate on how this comment should be reflected in 

regulation. Furthermore, this comment is not relevant given that the Authority proposed to 

define the market on the basis of call origination and termination from a fixed location. The 

proposed market definition does not prescribe the specific technology used to deliver that 

service. 

158. Finally, the Authority clarifies that the “fixed” nature of these services renders them 

different from “mobile” services, which form part of a separate market. The reasoning for 

this is set out in paragraph 165.  

4.4.3 Definition of relevant markets 

159. In contrast to the proposals in the Preliminary Consultation, the Authority considers that it 

is unlikely to be appropriate to define a fixed voice market that includes both call origination 

and call termination. Specifically, the two services are very different and not substitutable 

in any way. 

160. As a starting point, the Authority considers that fixed voice origination is a relevant market 

in its own right. This is because fixed voice origination provides the means for retail fixed 

voice customers to make calls. In other words, fixed call origination is synonymous with 

retail fixed voice services. 

161. By contrast, call termination is a wholesale product that is provided by one operator, to 

another, for the purposes of allowing incoming calls onto the network. 

162. From this perspective, it would appear more appropriate to instead define two separate 

voice call markets: one retail market for the provision of voice origination, and one 

wholesale market for the provision of fixed voice termination. 

163. Despite this, the Authority does not intend at this time to define a wholesale call termination 

market. This is on the basis that this prospective market is likely to be effectively 

competitive because of the competitive constraint that operates when callers have the 

choice to contact the same person via a landline or via a mobile number, if the cost of 

calling the landline is too high. In light of this existing competitive constraint, the market 

does not meet the “three criteria”57 test in section 22(2) of the ECA and so is not suitable 

for ex ante regulation. 

                                                            
57 In accordance with section 22(2) of the ECA, identified markets must meet all of the following criteria, as well as 
any other criteria that the Authority deems to be pertinent: 

1. the relevant market is characterised by high and non-transitory barriers to entry; 
2. taking into account actual and expected market circumstances during the period under review, the relevant 

market either— 
a. is   not   likely   to   be   affected   by   technological   changes   or   other developments that would 

render it effectively competitive, or 
b. is likely to cease to be effectively competitive; and 

 



 

 

164. Accordingly, the Authority proposes to not define a wholesale fixed voice termination 

market. 

165. With regard to the market for fixed voice origination (i.e. retail fixed voice services), the 

Authority does not consider, at this time, that the relevant market should include mobile 

voice services. The Authority has based its decision on evidence indicating an increasing 

number of fixed voice subscribers (see Figure 4.2 below) and an increase in the average 

revenue per user (“ARPU”) for fixed voice subscribers in 2017 (see Figure 4.3 below). This 

evidence is not consistent with the hypothesis that there is ongoing fixed to mobile 

substitution in Bermuda. On this basis, the Authority finds that fixed voice services are not 

being constrained by mobile and therefore form a single relevant market.  

Figure 4.2 - Digicel Group number of fixed voice subscribers,  
Q1 2014 to Q2 2017 

  

Source: Digicel Group’s responses to requests for information. 
Note: To preserve confidentiality subscriber values have been removed. 

Figure 4.3 - Digicel Group monthly fixed voice revenue per user ($) 

                                                            
3. the application of ex post competition rules alone would not be sufficient to promote or preserve effective 

competition in the relevant market. 



 

 

 

Source: Digicel Group’s responses to requests for information. 

Note: 2017 corresponds to the average of Q1 and Q2 2017. To preserve confidentiality revenue values have 
been removed. 

4.4.4 Conclusions on relevant markets 

166. The Authority proposes to adopt the following market definition in its General 

Determination: 

The island wide provision of retail voice services (i.e. voice call origination) from a 
fixed location. 

4.5 Subscription television 

4.5.1 Introduction 

167. The subscription television (or PayTV) sector encompasses services and technologies 

capable of delivering audio-visual content to end-users.  

168. Traditional PayTV services can include the following delivery mechanisms: 

• cable-based subscription television, in which a coaxial cable connection is used 

to access television services; 

• satellite-based subscription television, in which a satellite dish (and associated 

decoder box) is used to access television services; 

• antennae-based subscription television, in which digital signals are “broadcast” 

from a local transmission tower and received at the subscriber’s home using a 

small outdoor antenna; 

• Internet protocol television (“IPTV”), in which live television is streamed through 

an Internet connection. 



 

 

169. More recently, as a result of the increase in the speed and capacity of broadband networks, 

audio-visual content is increasingly consumed through over-the-top (“OTT”) services, 

where content is streamed via an online service (for example, Netflix). 

170. Therefore, in defining the PayTV market, an important question is whether OTT services 

are part of the same market as traditional PayTV services.  

4.5.2 Preliminary Consultation proposals and responses 

171. In the Preliminary Consultation, given the lack of reliable data at the time, the Authority did 

not identify a specific relevant market. However, the Preliminary Consultation did note that 

the appropriate relevant market would need to account for a number of ongoing trends.  

These trends include, in particular, the rise in the availability and use of OTT services, the 

rollout of high-speed broadband by OneComm and Digicel Group, and the launch of IPTV 

by Digicel Group.  

172. The Authority received a number of responses in relation to the question of the most 

appropriate relevant market(s) for subscription television. 

173. Digicel Group stated its belief that there may be substitution between OTT and traditional 

PayTV services, and therefore that the relevant market is wider than just traditional PayTV. 

174. OneComm’s position was similar to Digicel Group’s. OneComm stated that “OTT services 

are now clearly part of the same market as traditional subscription TV services.” 

OneComm noted that most households in Bermuda today have subscriptions with 

providers such as Netflix, Amazon Prime and Hulu. As a result of this adoption of OTT 

services in Bermuda, OneComm suggests it would be most appropriate to include OTT 

services in the market for subscription television, on the basis that content consumption 

increasingly comes from online sources. 

175. OneComm further contends that it is not technologically neutral to assess the “subscription 

TV market share using only subscriber numbers over traditional cable networks”. 

OneComm is thereby suggesting that the market power assessment should capture a 

wider relevant market.  

4.5.3 Definition of relevant markets 

176. This section sets out the Authority’s assessment of the relevant subscription television 

markets, for both retail and wholesale markets.  

Retail market(s) 

177. The starting point of this analysis is the traditional PayTV services, which include the 

cable-based subscription television service currently offered by OneComm, antennae-

based services offered by WoW, and the IPTV-based services offered by Digicel Group. 

These were all defined as part of the same relevant market in the previous market review 

and the Authority considers that this continues to be appropriate, in light of the fact these 

services offer directly comparable propositions to consumers at similar price points. 



 

 

178. The key question regarding retail market definition of subscription television services in 

this market review is whether the relevant market is wider than traditional PayTV services, 

and specifically, whether the relevant market should also include OTT services. 

179. The Authority understands that a number of OTT services are currently available in 

Bermuda. For instance, the Authority recognizes that Netflix has been available in 

Bermuda since September 2011,58 and Amazon Prime Video has been available since 

December 2016.59 

180. To understand whether OTT services form part of the relevant market, it is necessary to 

understand the degree to which consumers see OTT services as substitutable to 

traditional PayTV services.  

181. In defining a market, demand-side substitutability is a key consideration. This is one of the 

key criteria that the Authority may incorporate in its market review process, alongside 

supply-side substitution. 60  The European Commission sets out how demand-side 

substitutability should be assessed, noting that the goal is to identify the group of services 

that are alternatives in the eyes of consumers and describing how the framework of a 

Small but Significant Non-transitory Increase in Price (“SSNIP”) test can be useful in this 

exercise.61 

The goal of the assessment of demand side substitutability is to identify the group of 
products or services that are alternatives in satisfying the needs normally served by 
the product in question in the eye of the relevant customers. The respective product 
characteristics, product use and prices are usually important factors in such an 
assessment.  

The classic economic model to assess the demand substitution is the SSNIP (Small 
but Significant Non-transitory Increase in Price) test, i.e. by assessing, whether 
customers would switch to other readily available substitute products or to suppliers 
located elsewhere in response to a hypothetical small (5-10%) but permanent 
increase in price of the product in question. According to the conceptual framework, 
a hypothetical small but significant permanent price increase is applied to the 
respective product in question. In the situation where the prices of the alternative 
products stay the same, if such an increase in price would lead customers to switch 
to other alternative products and the resulting loss of customers would make such 
increase unprofitable, it means that the product/set of products of the ICOL holder(s) 
in question does not constitute a separate market and that there are other products 
that pose sufficient competitive constraints on it. Thus, further products are added to 
the relevant market, and the test is applied until the increases in prices are profitable 
and the market is worth monopolising. 

                                                            
58 The Royal Gazette (2011). “Netflix $8 service comes to Bermuda but choice much smaller than in US”. 
http://www.royalgazette.com/article/20110913/business07/709139937. 
59 Business Wire (2016). “Amazon Prime Video Now Available in More Than 200 Countries and Territories Around 
the World”. https://www.businesswire.com/news/home/20161214005486/en/Amazon-Prime-Video-200-Countries-
Territories-World. 
60 “(1) The Authority may publish advisory guidelines that identify or clarify the criteria for— (a) defining relevant 
product markets based upon demand and supply-side characteristics; (b) defining relevant geographic markets; 
(c) assessing market power in such markets based on a forward-looking assessment; (d) establishing effective ex 
ante remedies and obligations; and (e) any other aspect of the market review process. See section 23(1) of the ECA. 
61 European Commission (2012). “Roundtable on Market Definition”, section 3 [Link]. 

 

http://www.royalgazette.com/article/20110913/business07/709139937
https://www.businesswire.com/news/home/20161214005486/en/Amazon-Prime-Video-200-Countries-Territories-World
https://www.businesswire.com/news/home/20161214005486/en/Amazon-Prime-Video-200-Countries-Territories-World
http://ec.europa.eu/competition/international/multilateral/2012_jun_market_definition_en.pdf


 

 

182. In August 2018, the Authority conducted a consumer survey of 400 residents of Bermuda. 

The survey explored what PayTV and broadband62 services people use, as well as their 

preferences in relation to such services. A report on the main findings of the consumer 

survey is published on the Authority’s website. 

183. In order to elicit meaningful insight, people were surveyed only if they were actually making 

purchasing decisions. 63  Notwithstanding this filtering, the 400 survey respondents 

remained broadly representative of the demographics of Bermuda as a whole. For 

example, the distribution of respondents’ ages was broadly in line with that of the 

Bermudian population (see Figure 4.4 below). 

Figure 4.4 - Distribution of age from survey respondents,  
compared to 2016 Bermuda Census 

 

Source: The Authority and Government of Bermuda, Department of Statistics (2016). “2016 Population and 
Housing Census Report” [Link]. 

Note: Responses=400. 

Grouping PayTV consumers by services taken 

184. The survey identified four groups of consumers based on whether they took traditional 

PayTV and/or paid OTT services (such as Netflix, Amazon Video and Hulu). By far the 

largest group, accounting for 51% of respondents, was composed of those who took both 

traditional PayTV and paid OTT services. Figure 4.5 below shows that, of the 400 

respondents, around 70% currently take a paid OTT service, either on its own or in addition 

to a PayTV subscription. Extrapolated out to Bermuda as a whole, this suggests that OTT 

services could have a penetration rate of around 70% of households in Bermuda. 

                                                            
62 Broadband is relevant to this assessment because a broadband connection is required to access OTT services. 
63 The survey filtered out respondents who answered “no” to the question: “Are you the main bill payer of broadband 
and TV services in your household, and/or are you involved in making decisions about what services your household 
subscribes to?” 
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Figure 4.5 - Breakdown of proportions of households taking PayTV  
and/or paid OTT 

 

Source: Consumer survey undertaken by the Authority in August 2018. 

Note: Responses=400. 

185. Respondents to the survey identified three paid OTT services: Netflix, Amazon Video and 

Hulu. Of those taking a paid OTT service, the majority (around 75%) took only a single 

paid OTT service. The remainder (25%) took more than one paid OTT service. 

186. The most popular paid OTT service was Netflix. 95% of respondents taking a paid OTT 

service have Netflix. Almost 7 out of 10 people taking paid OTT services in Bermuda take 

Netflix and nothing else. This survey data is presented in Figure 4.6 below. 
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PayTV only
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only
20%
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9%



 

 

Figure 4.6 - Distribution of paid OTT services taken 

 

Source: Consumer survey undertaken by the Authority in August 2018. 

Note: Responses=260. 21 respondents claimed they took a paid OTT service, but did not state the specific 
service, and were therefore excluded from the above. As such, 281 people claimed they took a paid OTT 
service, but we have only 260 respondents for whom we can identify the specific service they took. 

Assessing claimed switching in response to a SSNIP 

187. As noted in paragraph 181, conducting a SSNIP test provides a sound basis for assessing 

market definition. 64  Given this, consumer survey respondents who currently take a 

traditional PayTV service, either on its own or in addition to OTT, were asked what they 

would do if the price of their traditional PayTV service was to increase by 10%. The choices 

presented to the respondents included “downgrade to a lower tariff”, “switch to another 

PayTV provider” and “cancel my PayTV service and use OTT services instead”.  

188. Figure 4.7 below shows the survey responses sub-divided by consumers taking both 

PayTV and paid OTT, and consumers taking PayTV only. 

                                                            
64 By understanding how substitutable consumers view different products. This provides important information about 
the relevant economic market, over which one should assess market power. 
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Figure 4.7 - What PayTV customers claimed they would do in response to a 
10% increase in the price of their PayTV package 

 

Source: Consumer survey undertaken by the Authority in August 2018. 

Note: Responses=287. 

189. Figure 4.7 shows that a large number of consumers claimed that they would cancel their 

PayTV subscription and use OTT services instead in response to a 10% increase in the 

price of their PayTV. For those taking a paid OTT service already, the majority of 

respondents noted that they would use their existing paid OTT service(s) more. In contrast, 

those that currently only take PayTV said that if they cancelled their PayTV package they 

would mostly use free OTT services. The Authority notes that the cohort taking both PayTV 

and paid OTT (202 respondents) is significantly larger than the cohort taking just PayTV 

(85 respondents). For this reason, the aggregate effect across all customers taking 

traditional PayTV, in response to a 10% price increase, appears to be overwhelmingly a 

move to paid OTT services. Notwithstanding this, free OTT services do account for a 

material amount of claimed switching. 

190. The figure also shows that the claimed switching varies materially between the two sets 

of consumers. Specifically, the evidence suggests that consumers taking both PayTV and 

OTT see these two services as more substitutable, since the levels of claimed switching 

are higher. 
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191. In terms of the levels of claimed switching away from PayTV in response to a 10% price 

increase, the aim of the SSNIP test is to understand whether the price increase would be 

profitable for the hypothetical monopolist.  

192. In the SSNIP framework, when a hypothetical monopolist of the focal product raises prices 

by 10%, there are two opposing impacts on its profits. On the one hand, a certain 

proportion of customers will switch away to alternative products and the hypothetical 

monopolist will therefore lose the profits it earns from these customers. On the other hand, 

the hypothetical monopolist will be able to earn higher profits from those customers that 

do not switch away, since they will be paying more, given the 10% price increase.  

193. Given a certain level of current profit margins, there is critical level of switching in response 

to a 10% SSNIP that makes these two effects equivalent. Levels of switching higher than 

this critical level would result in an unprofitable SSNIP. The answer to the question of what 

the critical level of switching is that would make a price rise profitable or not can be 

computed algebraically. The formula is x/(m+x), where x is the price increase, such as 

10%, and m is the profit margin.65 If the actual switching was below that level, the price 

increase would be profitable, and the market would be no wider than the focal product, in 

this case traditional PayTV. 

194. This critical level importantly relies on the assumed level of gross margin.66 The higher this 

margin, the bigger the profit impact resulting from a given loss of sales. In simple terms, 

the gross margin (M) is the difference between the price of a service (P) and the costs 

from supplying that service (C) as a proportion of prices: M = (P - C) / P.  

195. At present, the Authority does not have sufficiently detailed costing information on PayTV 

providers in Bermuda to determine the precise level of gross margin they currently make. 

196. However, studies, such as those by Katz and Shapiro67 note that “gross margins are often 

in the 50 percent range, or even larger, in industries [….] with large fixed costs and/or 

highly differentiated products.”68 Indeed, companies such as Verizon69 and AT&T70 in the 

USA and BT71 in the UK, all have gross margins reported to be between 50% and 60%. 

Furthermore, PayTV providers such as Comcast72 in the US are reported to have gross 

margins of between 70% and 80%.  

197. In order to choose the right gross margin for the critical threshold analysis, it is necessary 

to assess the cost of selling goods, in this case PayTV services. The gross margin can be 

                                                            
65 For example, with a 10% price increase and a 30% margin, the critical threshold would be: 10%/(30%+10%) = 
25%. If, instead, the sectoral provider had a 40% margin, the critical threshold would be: 10%/(40%+10%) = 20%.If 
the switching is less than this critical level, the price increase is profitable. 
66 For a more detailed assessment of critical loss analysis, including the use of gross margins, see M Katz and C 
Shapiro, “Critical Loss: Let’s Tell the Whole Story” (2003) Antitrust Magazine 50. [Link] 
67 Ibid 
68 High gross margins do not imply that sectoral providers are earning monopoly profits. In the long run, gross 
margins must be large enough to cover (what in the short run are) fixed costs or suppliers will lose money and exit 
the business. 
69 https://ycharts.com/companies/VZ/gross_profit_margin 
70 https://ycharts.com/companies/T/gross_profit_margin 
71 https://ycharts.com/companies/BT/gross_profit_margin 
72 https://www.gurufocus.com/term/grossmargin/CMCSA/Gross%252BMargin/Comcast%2BCorp 

 

https://www.law.berkeley.edu/wp-content/uploads/2015/04/Katz-Shapiro-Critical-Loss-Lets-Tell-the-Whole-Story-2003.pdf
https://ycharts.com/companies/VZ/gross_profit_margin
https://ycharts.com/companies/T/gross_profit_margin
https://ycharts.com/companies/BT/gross_profit_margin
https://www.gurufocus.com/term/grossmargin/CMCSA/Gross%252BMargin/Comcast%2BCorp


 

 

thought of as the difference between the price of the good sold, minus the costs of selling 

the good which cannot be avoided in the short term. This raises the question of what costs 

may be considered unavoidable in the short term.  

198. In its 2018 market review of wholesale broadband services, Ofcom considered this specific 

question, and presented a range of possible avoidable cost levels. On the basis of this, 

Ofcom set out a broad possible range of gross margins, which vary from 100% (assuming 

no avoided wholesale costs) to as low as 30-50% (assuming full service LRIC and 

downstream costs).73 This demonstrates the very broad range of possible gross margin 

levels that could be used. As noted above, the Authority does not currently have 

sufficiently detailed cost information to conduct an assessment of what costs PayTV 

operators in Bermuda are likely to incur on each sale, in the short run. However, on the 

basis of the evidence above, the Authority considers that gross margins in Bermuda in 

respect of PayTV services are likely to be at least 50%. 

199. In Figure 4.8 below, the levels of claimed switching from the consumer survey are 

compared to the critical thresholds for different levels of gross margin. 

Figure 4.8 - Comparing claimed switching  

 

Source: Consumer survey undertaken by the Authority in August 2018. 

                                                            
73 Ofcom. (2018) Wholesale Broadband Access Market Review 2018. See Figure A5.1 [Link] 
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Note: Responses=287 (202 taking PayTV and paid OTT; 85 taking OTT only). 

200. Figure 4.9 shows that, for almost all levels of gross margin, the claimed switching is above 

the critical threshold, which means that the market is wider than just traditional PayTV. 

The Authority does note that the levels of claimed switching to OTT is materially higher for 

those people taking both PayTV and paid OTT services, compared to those who claimed 

they would rely on free OTT services. 

201. As noted above, the Authority considers that gross margins of PayTV providers in 

Bermuda are likely to be at least 50%. On the basis of such a gross margin, the claimed 

switching from the survey is significantly above the critical thresholds. For example, at a 

gross margin of 50%, the critical threshold is 16.7%. In contrast, the claimed switching to 

OTT services is 37% for customers currently taking PayTV and OTT services and 26% for 

customers taking just PayTV currently.  

202. In addition to the Authority’s consumer survey evidence, OneComm, as part of its 

response to a formal request for information (“RFI”), provided the Authority with a report 

setting out findings of a consumer survey it had undertaken on traditional PayTV and OTT 

usage. These findings were broadly consistent with the findings of the Authority’s own 

consumer survey. For example, OneComm’s report sets out the results of asking 

respondents how likely they were to reduce their PayTV package in favor of using OTT 

services; 22% of respondents said they were “very likely” to do so.74 

Potential issues with consumer survey results 

203. The above evidence suggests that in response to a 10% price increase, consumer 

switching would be sufficiently high to make such a price increase unprofitable, and that 

therefore the relevant retail market is wider than just traditional PayTV. 

204. However, the Authority flags two potential issues with consumer survey results that could 

mean that the levels of claimed switching by consumers are overestimates. In other words, 

the amount of consumer switching that would be observed in reality in response to a 10% 

price increase may be lower than what the survey respondents claim. The potential issues 

are as follows: 

• High switching from a price increase is driven by a prevailing price that is 

above the competitive level. As Motta (2004) notes, “the appropriate market 

definition test should not ask whether a hypothetical monopolist can increase 

prices in a small but significant way relative to current prices, but rather relative to 

competitive prices.”75 This is because if the current price is not at a competitive 

level, for instance at a monopoly level, any increase in prices will not be profitable. 

Therefore, applying a SSNIP would lead to the definition of a market that is too 

wide. This is known as the “cellophane fallacy”. Given this, if OneComm’s current 

PayTV price is above the competitive level then the high levels of claimed 

switching by respondents to the survey could be overestimates. If the SSNIP were 

                                                            
74 Consumer survey report provided to the Authority by OneComm. 
75 Motta, M. (2004). Competition Policy: Theory and Practice. Cambridge University Press. section 3.2.1.2. 



 

 

conducted at a lower PayTV price, the levels of switching away from PayTV could 

be much lower. 

• Consumer biases may act to inflate claimed switching levels. A number of 

studies have shown that, in response to surveys, people tend to overstate their 

preferences or valuation. For example, the UK competition authority published 

guidance on designing and using consumer surveys.76 This guidance highlights 

biases that may exist in consumer survey responses, including “inertia bias” in 

which “a customer over-states their likely reaction to a change in the market, e.g. 

by not taking into account switching costs, inconvenience, uncertainty of 

information, etc.” and “hypothetical bias” in which “a customer may indicate a 

willingness to spend money or change behaviour which does not reflect their likely 

real response to the situation described.” A 2009 study on “Research Bias and 

Hypothetical Monopolist Test” found similar behaviour. 77  These findings are 

supported by academic studies. For example, Murphy (2005) found that there is 

significant overestimation of value by respondents to surveys.78 

205. In order to understand whether the current prices are at competitive levels, the Authority 

would need to have access to quality and detailed cost and revenue information from 

PayTV operators, in order to assess the individual profitability of PayTV sales. At present 

the Authority does not have such information. However, the Authority proposes to acquire 

this information through the remedies presented in this Consultation Document, 

specifically the obligations for Accounting Separation and information gathering.  

206. Regarding consumer biases, it is widely recognized that consumer surveys can lead to 

biased outcomes given consumers’ prevalence to misrepresent what they would actually 

do in reality. To gain clarity about actual preferences and likely actions, conjoint analysis79 

can provide greater insight by providing information on how consumers value different 

services and the attributes of these services. Conjoint analysis can better control biases 

and is therefore a more stable basis for assessing SSNIP tests. While informative, the 

financial costs of undertaking conjoint surveys can be significant and may be 

disproportionate to the issues at hand.  

207. Notwithstanding the above, the Authority notes that the levels of claimed switching are 

significantly above the critical levels and that the claimed switching would need to reduce 

by at least 50% in order for the critical thresholds to exceed the claimed switching. 

Recent market trends suggest people are leaving traditional PayTV 

208. Evidence on the take-up of traditional PayTV services has shown a sharp decline in recent 

years. Figure 4.9 below shows that between Q1 2014 and Q2 2018, the total number of 

people taking traditional PayTV in Bermuda reduced by more than 25%.  

                                                            
76 Competition and Markets Authority (2018). “Good practice in the design and presentation of customer survey 
evidence” [Link]. 
77 Human Capital (2009). “Research Bias and Hypothetical Monopolist Test: A Report from Human Capital” [Link]. 
78 Murphy, J.J., Allen, P.G., Stevens, T.H. and Weatherhead, D. (2005). “A meta-analysis of hypothetical bias in 
stated preference valuation”, Environmental and Resource Economics, 152. 
79 Conjoint analysis is a survey-based statistical technique used in market research that helps determine how people 
value the different attributes (feature, function, benefits) that make up an individual product or service. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/708169/Survey_good_practice.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0023/40883/annex_5.pdf


 

 

Figure 4.9 - Trend of total traditional PayTV subscriptions in Bermuda,  
based on index where Q1 2014 = 100 

 

Source: Sectoral provider (OneComm, Digicel Group and WoW) responses to RFIs. 

209. This evidence indicates that consumers are systematically switching away from traditional 

PayTV services over time. Combined with the survey responses regarding consumer 

preferences, it seems likely that a large number of consumers switching away from 

traditional PayTV services are meeting their needs in respect of audiovisual content 

through the use of OTT services. 

Conclusion on retail market definition 

210. Based on the data reviewed, the Authority considers that the levels of claimed switching 

appear to be high enough to suggest that the relevant retail market is wider than just 

traditional PayTV.  

211. The recent decline in traditional PayTV customers and high penetration of OTT services 

suggest that consumers are systematically leaving traditional PayTV and instead favoring 

OTT services for their content consumption requirements. The switching evidence 

indicates this, showing that a large number of consumers claim they would switch to using 

OTT services only. The largest proportion of these customers say they would rely on paid 

OTT services, after cancelling their traditional PayTV service. Furthermore, the levels of 

claimed switching to OTT was higher for those claiming to rely on paid OTT, compared to 

those who claimed they would rely on free OTT services. 

212. On the basis of this analysis, the Authority considers that the relevant market includes 

paid OTT services. Regarding free OTT services, while there does appear to be switching, 

it is not clear that they would form part of the relevant market. However, the Authority plans 

to consider the impact of free OTT services within the market power analysis. 
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213. Notwithstanding the above, the Authority intends to continue to monitor the subscription 

television market and gather further information. If new data becomes available that 

suggested that consumer switching away from traditional PayTV and toward paid OTT 

services in response to a 10% price rise is not above critical levels, the Authority would 

reopen the question of the relevant retail market definition in respect of subscription 

television services in a future market review. 

Wholesale market(s) 

214. Similar to the broadband market, subscription television can be sub-divided into wholesale 

and retail markets. For subscription television the wholesale market relates to inputs such 

as the transmissions and broadcast technology, as well as the content that is included in 

retail PayTV packages.  

215. While the Authority can define wholesale subscription television markets at this time, this 

may not be appropriate. The Authority firstly recognizes that there are significant 

complexities associated with defining wholesale subscription broadcast markets from both 

an economic and a technical point of view. Secondly, the Authority considers that any 

concerns about poor consumer outcomes are likely to be better addressed through 

remedies at the retail market level.  

216. The Authority invites views on whether it would be appropriate to define a separate 

wholesale subscription broadcast market, in addition to the retail market proposed above; 

see Consultation Question 1.b in Annex 1.  

4.5.4 Conclusions on relevant markets 

217. The Authority proposes to adopt the following market definition:  

The island wide provision of retail subscription television services. 

218. The Authority clarifies that this definition would include retail paid OTT services. 

219. As noted above, the Authority at this time is minded not to define a wholesale subscription 

broadcast market, and to proceed instead in assessing market power in a retail 

subscription broadcast market only.  

4.6 Business connectivity 

4.6.1 Introduction 

220. Business connectivity services (often called “leased lines” services) provide fixed, 

symmetric data connection between two points, offering a dedicated connection with 

reserved bandwidth. Such services are primarily used by business customers. 



 

 

221. In the Preliminary Consultation, the Authority did not propose any specific relevant market 

in relation to business connectivity but did note that “there appears to have been little 

change in the structure and competitive dynamics for leased line circuits since 2013.”80 

4.6.2 Preliminary Consultation proposals and responses 

222. OneComm states that business connectivity is an example of where the Authority should 

take a technology-neutral approach as business connectivity can be “provided over 

diverse networks”.81 

223. Digicel Group comments that “some businesses” use products in the fixed broadband 

market instead of products in the business connectivity market.82 Digicel Group further 

states that the business connectivity market should include submarine cable 

interconnectivity and backhaul.83 Digicel Group notes that, while these services “may be 

of a higher capacity than domestic business connectivity services, Digicel believes that 

there is sufficient scope for supply side substitution to place these services in the same 

economic market”. 84  Given the need for very high bandwidth between points within 

Bermuda, the provision of “higher bandwidth services for on-island submarine cable 

backhaul” is “a matter of sourcing the correct terminal equipment to connect to the fiber”.85  

224. A response provided by Consumer Affairs86 suggests that the Authority should define a 

new market for small business connectivity “to help facilitate the adoption of a transparent 

and competitive business market for the growth of emerging digital services and shift 

legacy services”. 87  Small businesses would include single person and multi-person 

businesses.  

The Authority’s responses to the comments 

225. With regard to OneComm’s comment on technology neutrality, the Authority agrees that 

business connectivity services can be provided over a range of networks and that 

regulation should not seek to prescribe the technology that should be used to deliver the 

services. 

226. Digicel Group’s comment about businesses using retail, asymmetric, broadband services 

is an important one. As broadband services improve due to investment by OneComm and 

Digicel Group, the Authority notes that there may be increased substitution between 

consumer broadband products and low-speed business connectivity products (see 

paragraphs 239-245 below). 

                                                            
80 Preliminary Consultation, paragraph 291. 
81 OneComm consultation response, page 6. 
82 Digicel Group consultation response, page 13. 
83 Backhaul relates to the transmission of data between the core, or backbone, network and the network “edge”. 
Examples of backhaul include the transmission of data from mobile telephony masts to data centres to enable end-
users of mobile services to access the Internet. 
84 Digicel Group consultation response, page 45. 
85 Digicel Group consultation response, pages 45-46. 
86 http://www.ca.gov.bm 
87 Consumer Affairs Board consultation response, page 4. 

http://www.ca.gov.bm/


 

 

227. The Authority has also taken into consideration Digicel Group’s comment regarding on-

island submarine cable interconnection and backhaul not being a market that is distinctly 

separate from the business connectivity market. Following further assessment, the 

Authority now proposes to include such services within the business connectivity market 

(see paragraph 246 below). 

228. With regard to the Consumer Affairs Board, the Authority notes that the Authority is 

defining a market for “low-speed” services, as set out below. The Authority also notes that, 

in defining such a market, the Authority paid particular attention to public concerns 

regarding regulatory intervention and remedies. 

4.6.3 Definition of relevant markets 

229. Business connectivity services (leased lines) are usually defined as symmetric, 

uncontended data connectivity services between two network aggregation nodes or 

business premises, or connectivity to cloud-based services. These connections can be 

point-to-point or point-to-multipoint. The primary users of these services are larger 

businesses and telecommunications service providers.  

230. Businesses use these services to connect multiple offices to remote business servers 

located in Bermuda, or to connect with international data transmission networks in order 

to access data centers outside of Bermuda. 

231. Telecommunications service providers might use these services to connect different parts 

of their own networks, for example backhaul from a regional aggregation node to the core 

network, 88  or for connecting to submarine cable landing points to enable off-island 

connectivity to the Internet.  

232. In the 2013 market review, the Authority identified product markets according to whether 

the business connectivity service was “low-speed” or “high-speed”.89 In addition, the 2013 

market review further distinguished between services provided at the wholesale and retail 

levels. The market was also divided geographically between “the City of Hamilton and 

contiguous suburbs”, and “outside of Southside and the City of Hamilton and contiguous 

suburbs”. 

233. The 2013 market review identified eight leased line markets based on permutations of 

three criteria: 

• Market level: retail versus wholesale; 

• Product: high-speed versus low-speed; 

• Geographic: Southside and the City of Hamilton (and contiguous suburbs) versus 

outside of Southside and the City of Hamilton and contiguous suburbs. 

                                                            
88 Including by mobile network operators that need to use such connections to link together their mobile masts and 
provide the necessary backhaul. 
89 Low-speed services were defined as leased lines up to 1Mbps, and high-speed services as leased lines over 
1Mbps. See 2013 General Determination on Market Definition and Significant Market Power [Link]. 

https://rab.bm/documents/ra-legislation-market-definition-and-significant-market-power-general-determination-2013/?wpdmdl=1786&refresh=5b7c357fe0fc11534866815


 

 

234. Since mid-2017, the Authority has been gathering information from operators to inform the 

Authority’s assessment of the relevant business connectivity markets. Specifically, the 

Authority issued formal RFIs to providers of electronic communications services, including 

OneComm, Digicel Group and Link. The requests sent to these operators asked for 

detailed network information to enable the Authority to conduct a comprehensive 

assessment of the relevant leased line markets. 

235. In response to these RFIs, while some operators were able to provide high-level data, 

none were able to provide details on their business connectivity networks, specifically with 

regard to the location of endpoints and flexibility points. As such, the Authority does not 

currently have sufficiently detailed data with which to conduct a comprehensive 

assessment of the relevant markets, particularly in relation to the relevant geographic 

markets. 

236. As a result, the Authority does not have sufficient information to determine whether it is 

appropriate to depart from the prevailing geographic market distinctions. As currently 

constructed, the existing market is defined according to services provided within the city 

of Hamilton and contiguous suburbs, and those provided outside of Southside and the City 

of Hamilton and contiguous suburbs. The Authority is therefore proposing to maintain 

these two geographic markets. The Authority does, however, intend to remove the 

reference to “Southside” in order to eliminate confusion about the geographic scope of the 

relevant markets. 

237. With regard to market levels, following the 2013 market review findings, the Authority 

continues to consider that it is appropriate to distinguish between retail and wholesale 

leased line services. The Authority has reached this view on the basis that the retail and 

wholesale markets are separate in their function and operation; and therefore, it proposes 

to maintain the distinction between the two markets. 

238. With respect to the product market, the assessment below considers whether: (i) it is 

appropriate to maintain a distinction between different speeds of service, and if so, 

whether there should be more than two distinct markets; and (ii) if the answer is yes, what 

the distinct speed parameters should be. 

239. The Authority starts by noting that since 2013 there has been significant investment in the 

networks of OneComm and Digicel Group. This investment has afforded OneComm and 

Digicel Group the ability to offer customers much faster broadband services, with 

download speeds of up to 200Mbps. This investment in the networks has been 

complemented by increasing offshore capacity in order to meet the growing data 

consumption demands of consumers utilizing these faster broadband services.90 

                                                            
90 Internet usage (in terms of number of Internet users, time spent on the Internet, and amount of data used) has 
been increasing over time. With the increasing use of fiber-based telecommunications networks and the general trend 
toward higher bandwidth demand in the residential broadband market, the Authority would expect to see this effect 
mirrored in the business connectivity market. 

 



 

 

240. In relation to the faster broadband services now available, these improved speeds are 

likely to be more than sufficient for many small businesses. This point was raised by 

Digicel Group in its response to the Preliminary Consultation. 

241. The Authority recognizes that upload speeds are more important for business users than 

they are for residential broadband users. Business connectivity (leased line) services tend 

to be symmetric, in that the upload and download speeds are the same.91 Noting this fact, 

the Authority highlights that, on the OneComm 200Mbps tariff, the current maximum 

upload speed that can be provided is 20Mbps. As such, the new fiber broadband services 

can replicate a symmetric 20Mbps leased line service. 

242. It is noted that Digicel Group offers fiber broadband with a 25Mbps upload speed.92 

However, the Authority is minded to not extend the threshold to 25Mbps, on the basis that 

Digicel Group is currently the only provider of these services.  

243. On the basis that business customers will now have the option to substitute lower-speed 

business connectivity services with residential broadband, and that such services can offer 

the equivalent of a 20Mbps symmetric service, the Authority is minded to draw a distinction 

between leased line services under 20Mbps93 and those above this threshold. 

244. The Authority defines leased lines services with speeds of 20Mbps or less as “low-speed” 

and clarifies that low-speed lease lines are reflective of observed download and upload 

speeds that are less than, or equal to, 20Mbps. “High-speed” leased lines correspond to 

leased lines where both the download and the upload speeds are in excess of 20Mbps. 

With regard to these faster services, the Authority has no reason to draw further 

distinctions between the services. On this basis, the Authority combines them into a single 

“high-speed” leased lines category. 

245. The Authority invites views on this point as part of this consultation. Specifically, the 

Authority is keen to understand, especially from businesses purchasing leased line 

services, to what extent high-speed broadband services are comparable to/substitutable 

with low-speed leased lines. For instance, is a 200Mbps/20Mbps retail broadband 

connection substitutable with a 20Mbps/20Mbps leased line service? See Consultation 

Question 1.d in Annex 1. 

246. Finally, in the Preliminary Consultation, the Authority proposed to define a stand-alone 

market for the provision of on-island submarine cable interconnection and backhaul. On 

the basis of further analysis, and in recognition of Digicel Group’s consultation response, 

the Authority now proposes to include on-island submarine cable interconnectivity and 

backhaul services within the definition of “high-speed” leased lines, given that such 

services require capacity well in excess of 20Mbps.  

                                                            
91 In contrast, residential broadband will generally have a higher download speed. For example, a broadband tariff 
with a headline download speed of 50Mbps may have a headline upload speed of only 5Mbps. 
92 https://www.digicelgroup.com/bm/en/home/bundle-and-save.html. [Accessed: 5 October 2018.] 
93 In the event that further network investments are implemented that offer higher upload speeds, and afford sector 
providers the ability to provide broadband services that replicate business connectivity services, the Authority is open 
to revisiting this market definition. 



 

 

4.6.4 Conclusions on relevant markets 

247. In view of the above findings, the Authority is proposing to define eight relevant markets. 

These are consistent in wording with those defined in 2013. However, the Authority notes 

that it is proposing a new definition of low- and high-speed leased lines as set out above, 

based on a delineation of 20Mbps, as opposed to the delineation of 1Mbps in 2013.  

Table 4.2 - Proposed business connectivity (leased line) market definitions 

 Retail leased lines markets Wholesale leased lines markets 

Low speed 

In the City of Hamilton and contiguous 
suburbs 

In the City of Hamilton and contiguous 
suburbs 

Outside of the City of Hamilton and 
contiguous suburbs 

Outside of the City of Hamilton and 
contiguous suburbs 

High speed 

In the City of Hamilton and contiguous 
suburbs 

In the City of Hamilton and contiguous 
suburbs 

Outside of the City of Hamilton and 
contiguous suburbs 

Outside of the City of Hamilton and 
contiguous suburbs 

4.7 Off-island connectivity 

4.7.1 Introduction 

248. Off-island (submarine cable) connectivity is an essential input into many on-island 

electronic communications services. As such, access to submarine connectivity can act 

as a bottleneck and has implications for the level of competition observed in both the 

wholesale and retail markets. It is therefore essential to review the market for submarine 

connectivity in order to ensure that providers’ conduct, pricing and investment decisions 

are not distorting competition in other markets. 

249. In the 2013 market review process there was no defined market for off-island connectivity. 

As part of the Authority’s market review, the Authority has been assessing this essential 

input, and whether there are any competition concerns warranting regulatory intervention. 

4.7.2 Preliminary Consultation proposals and responses 

250. In the Preliminary Consultation, the Authority proposed the following market definition: 

The provision of off-island connectivity (i.e. international data transmission). 

251. No respondent to the consultation disagreed with the proposed market definition. 

4.7.3 Definition of relevant markets 

252. The Authority has seen no evidence to date that would lead it to believe that the market 

definition proposed in the Preliminary Consultation is not correct. 



 

 

4.7.4 Conclusions on relevant markets 

253. The Authority therefore proposes to adopt the following market definition in its General 

Determination: 

The provision of off-island connectivity (i.e. international data transmission). 



 

 

Part 2 
Market Power 



 

 

5 MARKET POWER 

254. The purpose of defining relevant economic markets is to assess whether, during the 

review period, an operator has SMP in any of those markets. The principles for the 

determination of SMP are set out in section 23 of the ECA.  

255. The Authority’s determinations on SMP in each of the relevant markets identified in the 

previous sections are summarized in Table 5.1 below. In the remainder of this section, the 

Authority sets out the analysis that leads to these determinations. 

Table 5.1 - Proposed relevant markets and SMP operators 

Service type Market # Relevant markets  SMP operator(s) 

Broadband 1 Retail provision of fixed broadband Internet connectivity, 
provided over any technology, and for any speed, on an 
island wide basis 

OneComm and 
Digicel Group 

2 Wholesale provision of fixed broadband Internet 
connectivity, provided over any technology, and for any 
speed, on an island wide basis 

OneComm and 
Digicel Group 

Mobile 3 The island wide provision of retail mobile services (voice, 
text and data) 

OneComm and 
Digicel Group 

4 The island wide provision of wholesale mobile access OneComm and 
Digicel Group 

Fixed voice 5 The island wide provision of retail fixed voice services 
(i.e. voice call origination from a fixed location) 

Digicel Group 

Subscription television 6 The island wide provision of retail subscription television 
services 

- 

Business connectivity 7 Retail low-speed leased lines in the City of Hamilton and 
contiguous suburbs 

– 

8 Retail low-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

– 

9 Wholesale low-speed leased lines in the City of Hamilton 
and contiguous suburbs  

– 

10 Wholesale low-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

– 

11 Retail high-speed leased lines in the City of Hamilton and 
contiguous suburbs 

– 

12 Retail high-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

Digicel Group 

13 Wholesale high-speed leased lines in the City of Hamilton 
and contiguous suburbs 

– 

14 Wholesale high-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

Digicel Group 

Off-island connectivity 15 The provision of off-island connectivity (i.e. international 
data transmission) 

– 



 

 

5.1 Approach to market power assessment 

256. The purpose of the market analysis, conducted in accordance with section 23 of the ECA 

and section 59(2) of the RAA, is to determine whether a market is effectively competitive.  

257. After having identified the relevant product and geographic markets, the Authority is 

required to analyze each market in order to assess whether any sectoral providers have 

SMP as defined in section 23 of the ECA. 

258. Where the Authority determines that a market is not effectively competitive, and identifies 

operators with SMP, it may make administrative determinations that impose appropriate 

and specific regulatory ex ante obligations on SMP operators. The purpose of such an 

administrative determination is to prevent or deter the potential anti-competitive effects of 

the identified existence of an SMP operator or operators. 

259. One important characteristic of some of the markets that the Authority has identified is the 

presence of two principal competitors; this market structure is often referred to as a 

“duopoly”. Such a market structure inherently raises questions about defining the potential 

existence of any competition concerns given that the market is largely dominated by two 

sectoral providers, rather than one.  

260. In the case of duopoly markets, the concern may not be of a single provider possessing 

market power, but of both large incumbent providers possessing market power. As such, 

a market assessment should consider if there is joint SMP.  

261. Joint SMP does not require, or imply, that the two sectoral providers are engaging in illegal 

collusion, but refers to whether they constitute a collective entity, i.e. there is “tacit 

coordination” between them, relative to their competitors, trading partners and customers. 

262. An effective assessment of joint SMP should therefore consider the existence of tacit 

coordination. Providers must have the incentives and ability to act in a way that mimics 

the behavior that a single entity with market power would exhibit.  

263. The incentives and ability to engage in tacit coordination can be assessed by taking the 

present value of the future benefits that each provider would obtain individually from acting 

in a coordinated way. The future value is then compared with the immediate benefit of 

deviating from the tacit agreement, plus the present value of the diminished profits that 

might result from a retaliation by the other provider. Such a trade-off must result in a 

greater overall benefit to the two sectoral providers for the tacit coordination to be 

sustainable. 

Criteria for assessing joint SMP 

264. In accordance with section 23(3) of the ECA, joint SMP may be found if: (i) the relevant 

market is concentrated; (ii) each provider has a high and stable share of the market; 

(iii) significant and enduring barriers to entry exist; and (iv) there are grounds for thinking 

that these factors, together with others, are likely to give rise to tacit coordination and 

thereby prevent, restrict or distort competition. 



 

 

265. In its assessment of the existence of providers with joint SMP, the Authority referred to 

precedence established in the European Courts. The current EU standard to determine 

whether two or more undertakings have joint dominance has been developed following a 

series of cases in which European Courts have interpreted collective market power. In 

Airtours v Commission,94 the General Court, a constituent court of the Court of Justice of 

the European Union, set out conditions to use as a starting point in the analysis of joint 

SMP.  

266. The Authority considers that the four criteria for assessing joint SMP that are set out in the 

Airtours case are very useful to apply in this circumstance. These four criteria are briefly 

described below. 

i. Firstly, the providers must have the ability to reach terms of coordination around 

a focal point. For two providers to coordinate tacitly, the competitive factor(s) 

must be easily identifiable (i.e. there must be clear structural links between the 

competitors, or market transparency). In electronic communications markets, 

possible focal points include price, quality, innovation, and market shares. In 

consumer markets there is often more transparency with regard to advertising 

and pricing. In the case of price and quality, coordinating tacitly will be harder 

if the operators offer differentiated services and/or operate different 

technologies. If operating costs based on different technologies vary, prices are 

unlikely to be aligned or to follow a parallel trend. On the other hand, if network 

technologies are similar, it is easier to use price and/or quality as focal points 

for tacit coordination. 

ii. Secondly, the operators must have the ability to monitor partners for any 

deviation from the coordinated outcome. In order for tacit coordination to be 

viable in the context of joint SMP, the time between deviation by one operator 

and the perception of that deviation by the other operator must be relatively 

short. This condition is necessary in order to limit the incentives of either 

provider to deviate from the unspoken agreement around the focal point. 

Indeed, the longer it takes for deviations to be made public, the greater the 

benefit that can be obtained from deviating. 

iii. Thirdly, there must be sufficient stability of the coordination in the face of 

external factors. The presence of external destabilizing factors hinders the 

probability that two providers can effectively operate under a common policy 

and establish joint SMP. In electronic communications, external destabilizing 

factors may include the entry of new operators to the market, technological 

breakthroughs, significant demand shocks and unstable political environments. 

iv. Fourthly, the providers must be capable of imposing a credible punishment if a 

deviation is detected. For tacit coordination between jointly dominant providers 

to pass this test, there must be credible, timely and effective disciplinary 

mechanisms in place for any behavior that is not in line with the common policy. 

In general, the punishment must be strong enough for the payoff of deviating 

to be smaller than the payoff of maintaining internal discipline.  

                                                            
94 Case T-342/99 Airtours v Commission. 



 

 

267. These four Airtours criteria must be met cumulatively, and so a holistic view of the 

electronic communications market is required to determine whether joint dominance exists. 

In particular, one must evaluate whether current and prospective market developments 

support a joint SMP hypothesis. 

268. This is particularly important when considering complex market structures. The fact that 

Digicel Group and OneComm compete in several markets within Bermuda might provide 

an extra layer of stability to any tacit coordination.  

269. In a similar vein, the multiplicity of possible focal points and alternative disciplining 

mechanisms allows for the common policy to rely on a more sophisticated coordination. 

Authorities in cases overseas have found that joint dominance may be exercised by jointly 

refusing to supply access to the network.95 

270. Applying the framework set out above, the following sections evaluate whether the data 

gathered from public sources and the RFIs sent to the industry stakeholders support a 

single or joint SMP hypothesis in the different markets in Bermuda.  

271. The remainder of this section is structured according to the same six service areas set out 

in section 4. 

• Section 5.2: broadband;  

• Section 5.3: mobile;  

• Section 5.4: fixed voice;  

• Section 5.5: subscription television;  

• Section 5.6: business connectivity;  

• Section 5.7: off-island connectivity. 

5.2 Broadband 

5.2.1 Introduction 

272. With respect to broadband services, in section 4.2 the Authority proposed that the relevant 

market includes the island wide provision of broadband services. Furthermore, the 

Authority considers that the broadband market consists of both retail and wholesale 

broadband markets. 

273. The Authority sets out below its assessment of market power in each of these two markets. 

                                                            
95 See, for example, Case ES/2005/0330: Access and call origination on public mobile telephone networks in Spain. 



 

 

5.2.2 Preliminary Consultation proposals and responses 

274. In the Preliminary Consultation, the Authority proposed that OneComm and Digicel Group 

have SMP in both the retail and wholesale broadband markets.  

275. The Authority notes that the market definition of the broadband market in this Consultation 

Document is the same as the one proposed in the Preliminary Consultation. 

276. In response to the Preliminary Consultation, both Digicel Group and OneComm 

challenged the Authority’s proposed SMP finding in the broadband market. The rebuttals 

presented by Digicel Group and OneComm were based on four key components: 

• Firstly, Digicel Group and OneComm state that Bermuda has two competing 

infrastructure operators offering superfast broadband to the entire island, and that 

this results in good consumer outcomes and therefore does not require regulatory 

intervention; 

• Secondly, Digicel Group and OneComm state that Bluewave’s market entry 

imposes a significant competitive constraint on both Digicel Group and OneComm; 

• Thirdly, it is argued that due to the different technologies used by Digicel Group 

(DSL) and OneComm (DOCSIS), there is considerable scope for dynamic 

competition between them, which is spurred on by the different upgrade paths for 

each type of technology. As a result, the two providers are more incentivized to 

compete against each other than would be the case if they operated using the 

same network technology; and 

• Fourthly, both OneComm and Digicel Group challenge the Authority’s price 

benchmarking analysis, noting that, in respect of fibre broadband, Bermuda is 

actually performing well against comparator countries, and that this is the most 

appropriate benchmark given that, as OneComm states, “all customers are now 

on FibreWire plans.”96  

277. On the first point, the Authority notes that a review of the data on prices, market shares 

and the market dynamics between the two operators (as set out in the next section) 

suggests that Digicel Group and OneComm possess joint SMP. Given the current market 

structure, and based on past evidence, Digicel Group and OneComm continue to have 

the incentives and the ability to maintain a common policy. Subsequently, the Authority 

proposes a regulatory framework that promotes the development of competition between 

the two incumbent networks. In seeking to achieve this, the Authority is proposing to 

remove the obligation to notify the Authority of tariff changes, but to instead introduce 

ongoing market monitoring.  

278. On the second point, the Authority notes that while the nascent entry of Bluewave could 

destabilize any tacit coordination,97 there is no evidence of such destabilization so far. 

                                                            
96 OneComm consultation response, page 13. 
97 Tacit coordination is one of the conditions for a finding of joint SMP. 

 



 

 

Specifically, the Authority notes that, as at the end of 2017, Bluewave had less than a 1% 

share of the market,98 even though Bluewave had been in the market for almost a year. 

279. Despite this, the Authority is keen to encourage efficient market entry, and expects that 

the remedies proposed in this Consultation Document will support the ability of efficient 

entrants to compete. However, at this time, neither the presence of Bluewave nor the 

threat of further potential entry appear to be acting as a material force to destabilize any 

tacit coordination between OneComm and Digicel. 

280. In response to the third point regarding technological advancements, the Authority notes 

that the timing of technology investment cycles between the two main providers in 

Bermuda is remarkably aligned, at least with regard to the announcement of new 

services. This was observed in the timing of the completion of the fiber rollout. The 

deployment of both providers’ fiber technology is taking place at precisely the same time, 

even though this technology has been available in other countries for several years. 

281. In response to the final point, the Authority notes that consumer outcomes have 

improved with the ongoing deployment of fiber networks. However, at this early stage of 

high-speed broadband products being offered, it is unclear whether consumer outcomes 

will continue to improve. Furthermore, the deployment of fiber broadband networks need 

not undermine a finding of SMP. The Authority considers that the risk of joint SMP can 

continue to exist, for example if there remained alignment in tariffs, download/upload 

speeds and prices, as well as a lack of any effective competition for the provision of 

wholesale broadband Access services.  

5.2.3 Assessment of SMP 

282. In order to assess market power, the Authority conducted an investigation of whether there 

is joint SMP given that the broadband market is largely served by two operators: 

OneComm and Digicel Group. The Authority’s approach to assessing joint SMP is set out 

in section 5.1.  

283. As noted in that section, joint SMP would be found if the evidence demonstrates that 

Digicel Group and OneComm are engaged in tacit coordination, and that the current 

market structure gives rise to both the incentives and the ability for the two providers to 

maintain a common policy. Relevant aspects of the market structure, as per section 23(3) 

of the ECA, include, inter alia, concentration, stability of market shares and barriers to 

entry. 

284. A four-step assessment of joint SMP is presented below, based on the four criteria 

discussed in section 5.1. The Authority then sets out whether the observable market 

outcomes are consistent with a finding of joint SMP.  

285. The Authority focuses the analysis on the retail level. It then sets out its views with regard 

to joint SMP at the wholesale level. When analyzing the existence of joint SMP in 

broadband markets, there is an important relationship between retail and wholesale 

markets. Decisions taken by providers in the wholesale access market may have an effect 

                                                            
98 Based on information provided by Bluewave and other market operators. 



 

 

on the competitiveness of the retail market, which could help sustain a potentially 

coordinated outcome. The Authority had regard to this and other factors in its analysis. 

286. Taking all of these factors into account, the Authority then concludes on whether it finds 

joint SMP in the broadband markets. 

Criterion 1: Identifying focal points for coordination 

287. The first step in any assessment of joint SMP is to consider whether there are focal points 

around which both providers could tacitly agree to coordinate. Any such coordination 

would typically take place around aspects such as price and quality of products, product 

and service innovation, and market share, for example where two providers tacitly agree 

to maintain a 50% share each. 

288. In the retail broadband market, prices can be an obvious and simple focal point as each 

operator can easily observe prices on company websites and in official publications. Such 

tariff transparency would also allow providers to coordinate on non-price factors such as 

service quality (e.g. broadband speeds).  

289. The Authority notes that both OneComm and Digicel Group currently publish their retail 

broadband tariffs on their websites. If these are closely aligned, both historically and 

presently, this could support the hypothesis that broadband products and prices are a 

focal point for coordination. The Authority assesses the evidence for this in paragraphs 

305-308 below. 

290. Innovation, or the introduction of new technologies, could in theory also be used as a focal 

point for tacit coordination. In assessing the existence of SMP, the Authority would 

subsequently need to take account of both the nature of the technologies and the timings 

of upgrades (upgrade cycles). Evidence of any such coordination would need to account 

for these factors. The Authority assesses the evidence for this in paragraphs 309-317 

below. 

291. Finally, the Authority notes that in markets that are largely served by only two operators, 

market shares can easily be used as a focal point for identifying coordination. The market 

shares are perfectly known to each operator, specifically 100% minus the company’s own 

share of customers. If the Authority observes that broadband market shares were largely 

dominated by OneComm and Digicel Group, and that they were closely aligned 

(symmetric), this could be evidence to support the hypothesis that market shares are also 

being used as a focal point for tacit coordination. The Authority assesses the evidence for 

this in paragraphs 319-321 below. 

Criterion 2: Ability to monitor potential deviations by participants in the common policy 

292. Retail broadband tariffs, setting out the prices and speeds of services, are publicly 

available in Bermuda and published on sectoral participants’ websites. This makes it 

particularly easy for each sectoral participant to monitor any potential deviations by the 

other participant. This ability is enhanced where the services are fairly similar. When 

examining the tariffs offered by OneComm and Digicel Group, the Authority notes that this 

is in fact the case (see paragraph 305). 



 

 

293. Furthermore, the broadband tariffs offered do not appear to change materially over time. 

In fact, the same tariffs, in terms of broadband prices and speeds, existed for many years, 

without the introduction of new offerings. This facilitates the monitoring of a rival’s entire 

product portfolio at all times, which would highlight any potential deviations from a tacitly 

coordinated situation. 

Criterion 3: External destabilizing factors 

294. In order for joint SMP between Digicel Group and OneComm to be found in the retail 

broadband market, there must also be limited external destabilizing factors. These factors 

could include the presence of substitute services, new consumer trends such as the rise 

in OTT usage, and/or entrants in the market.  

295. Regarding substitutes, the Authority has observed no evidence to date that fixed 

broadband, especially fiber broadband, is substitutable with other forms of Internet 

connectivity, such as mobile broadband. Specifically, the Authority’s assessment is that 

the data speeds and data caps available over mobile devices in Bermuda are currently 

unlikely to be adequate substitutes for fixed broadband.99  

296. While the Authority observes that the use of OTT services is increasing, there is no reason 

to believe that such services in any way act to destabilize the market for the provision of 

broadband services. This is because OTT services are complementary to a broadband 

service rather than a substitute for it. 

297. At this time, the most likely destabilizing factor in the retail broadband market would be 

the market entry of a new provider. The Authority notes that the market did see a new 

entrant in 2017 (Bluewave). Through the implementation of Bluewave’s own network 

infrastructure, Bluewave has the capacity and technology to compete for customers 

directly with OneComm and Digicel Group. It is noted that market entry can also occur at 

the service level, however, this requires the entrant to be able to use the network of an 

incumbent. Such entry can promote good consumer outcomes since  access seekers can 

compete on prices and services, despite not owning a network and competing on 

infrastructure. 

298. The presence of new providers can be a destabilizing force, but this force must be strong 

enough to overcome the incentives that may exist for incumbents to coordinate, even 

tacitly. If a new entrant such as Bluewave were able to capture significant market share, 

or were expected to do so in the future, this would be evidence of a material destabilizing 

force, and could support a finding of no joint SMP. The assessment of the evidence for 

this is carried out in paragraphs 322-330. 

Criterion 4: Effective punishment mechanisms 

299. In the context of the broadband market, mechanisms to punish the other joint SMP 

provider in the case of deviation from the tacit agreement can take various forms. They 

                                                            
99 For example, as shown in the Preliminary Consultation, the average monthly price for mobile tariffs for a package 
containing at least 100 minutes, 100 texts and between 1GB and 5GB of data allowance is over US$115. The risk of 
substitutes affecting demand is therefore limited. 

 



 

 

include adjusting price and quality (e.g. predatory pricing), marketing efforts to increase 

market shares),100 and investment requirements pertaining to technological innovation. 

300. The threat of a price war between operators is a powerful disciplining mechanism and 

provides a strong deterrent against deviating from any tacitly coordinated arrangement. 

The potential losses that the providers would incur in the event of a price war would be 

significant, on the assumption that the two providers competed so aggressively that prices 

reduced to cost levels. In other words, providers would go from generating very high 

returns/profits to making zero returns.  

301. In the absence of a cost evaluation, it is not possible to estimate exactly what the 

“competitive” price would be, and therefore how much revenue the first competing 

company would lose as a result of a price war. Benchmarking retail broadband prices 

against comparators, as set out in the Preliminary Consultation, shows that Bermuda was 

among the most expensive in the sample.101  This suggests that prices could be an 

effective punishment mechanism.  

302. Even though the deployment of fiber has had the effect of improving the existing 

price/quality ratio of broadband services, this may have also reduced the benefits from 

price deviation as well as the costs of facing retaliation. Providers may still have strong 

incentives to maintain a tacit agreement, especially if prices continue to be significantly in 

excess of costs, enabling the providers to make high profits. Finally, it is noted that the 

greater the retaliatory power, the more stable one would expect the agreement to be. In 

this regard, the impact of any retaliation could be significant given the ability of both 

OneComm and Digicel Group to offer island wide coverage of broadband. This reinforces 

the concern about tacit coordination. 

303. Quality and marketing efforts are also potentially effective punishment mechanisms. While 

service quality, in terms of speed, might be difficult to modify in the short term, other factors 

such as after-sales services could be improved. Additionally, providers could undertake 

aggressive sales practices by attempting to steal market share from the deviator. These 

strategies would be effective if the focal point of the tacit coordination, and thus the 

deviation, involved market shares in addition to prices. 

Are the observed market outcomes consistent with a finding of joint SMP at the retail 

level? 

304. Having assessed the four criteria above, the Authority now considers whether the market 

outcomes observed are consistent with a finding of joint SMP. It does this by examining 

the data provided by sectoral providers to the Authority to date. 

Retail broadband tariffs of OneComm and Digicel Group have historically been closely aligned  

305. Since 2015, OneComm and Digicel Group have maintained similar menus of retail 

broadband tariffs. They have both offered retail broadband tariffs with headline download 

speeds of 2Mbps, 4Mbps, 6Mbps, 8Mbps, 10Mbps, 15MBps and 25MBps. Over the last 

                                                            
100 For example, where two providers coordinate to share the market, one provider could punish the other by seeking 
to increase its market share in retaliation to the other provider’s deviation from the coordinated agreement. 
101 See section 5.1.5. 



 

 

few years, the most popular broadband tariffs in Bermuda have been those with headline 

download speeds of 10Mbps or less. Based on RFI responses from operators, it is 

reported that in 2015 and 2016 approximately 80% of all broadband customers in 

Bermuda were on a tariff of 10Mbps or less.  

306. The Authority also notes that neither OneComm nor Digicel Group have changed their 

headline prices over the past few years, as shown in Figure 5.1 below. The Authority notes 

that for each of the ten tariffs presented (five for each operator), there has been no price 

change whatsoever.  

Figure 5.1 - Retail broadband prices (of up to 10Mbps) for ISP + Access 
offered by OneComm and Digicel Group, Q1 2015 to Q4 2017 

 

Source: Analysis by the Authority based on information provided by OneComm and Digicel Group in response to an 
RFI. 

307. Separately from the fact that retail prices have not changed, the Authority notes that prices 

across OneComm and Digicel Group have historically been closely aligned. As shown in 

Figure 5.1, the prices for the 8Mbps and 10Mbps tariffs are almost the same, albeit with a 

$0.05 difference. The 2Mbps, 4Mbps and 6Mbps tariffs are also closely aligned, with 

percentage price deviations of 4%, 8% and 6% respectively.102 Furthermore, the Authority 

                                                            
102 2Mbps: $55 for Digicel and $52.95 for OneComm. 4Mbps: $70 for Digicel and $64.95 for OneComm. 6Mbps: $90 
for Digicel and $84.95 for OneComm. 
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observes that the two providers charge very similar prices for the less popular 15Mbps 

and 25Mbps tariffs, with price deviations of 6% and 4% respectively.103 

308. The above evidence supports the hypothesis that OneComm and Digicel Group may have 

been using retail broadband tariffs, especially pricing, as a focal point for tacit coordination. 

Both OneComm and Digicel Group have been making significant network upgrades 

309. Since early 2017, new and faster broadband services have been introduced to the market. 

Specifically, OneComm and Digicel Group invested in upgrading their broadband 

networks in order to offer faster service speeds. The Authority notes that Digicel Group, 

as part of its upgrade, has also been rolling out an IPTV network. The Authority discusses 

Bluewave, and its potential role as a destabilizing force for tacit coordination, in 

paragraphs 322-330 below. 

310. As at October 2018, OneComm104 and Digicel Group105 were offering retail broadband 

services capable of delivering download speeds in excess of 25Mbps. Figure 5.2 below 

presents the current broadband services advertised by OneComm and Digicel Group over 

their upgraded broadband networks.  

Figure 5.2 - Retail broadband prices advertised by  
OneComm and Digicel Group, October 2018 

 

Source: Companies’ websites (as at 14 February 2019). 

311. Figure 5.2 shows that OneComm is offering four broadband services, at speeds of 30Mbps, 

50Mbps, 100Mbps and 200Mbps. Digicel Group is offering the same menu of services 

with the exception of the 30Mbps tariff option. Most strikingly, the Authority notes that 

                                                            
103 15Mbps: $160 for Digicel and $169.95 for OneComm. 25Mbps: $250 for Digicel and $239.95 for OneComm. 
104 https://onecomm.bm/shop/internet/internet_plans/fibrewire-internet. 
105 https://www.digicelgroup.com/bm/en/home/prices/fibre-internet.html 

https://onecomm.bm/shop/internet/internet_plans/fibrewire-internet
https://www.digicelgroup.com/bm/en/home/prices/fibre-internet.html


 

 

OneComm and Digicel Group’s fiber broadband tariffs for the 50Mbps, 100Mbps and 

200Mbps speeds are identical.  

312. This shows that the new network investments by OneComm and Digicel Group have not 

altered the (historically prevalent) practice of the two companies setting very similar (if not 

identical) prices for each retail broadband tariff. 

313. With respect to customer take-up of fiber broadband services, the Authority notes that 

OneComm has been automatically upgrading customers who utilize both ISP and Access 

services from OneComm to the FibreWire tariff that best matches those customers’ current 

monthly broadband expenditures.  

314. As such, a consumer utilizing the 10Mbps retail broadband tariff from OneComm, for both 

ISP and Access, and paying $125 per month would automatically be upgraded to the 

30Mbps FibreWire tariff, which is currently advertised at $125 per month. Subsequently, 

the consumer sees a 300% increase in the headline download speed of their broadband 

service without any increase in the price of their service. Table 5.2 below shows 

OneComm’s FibreWire migration plan and how consumers are experiencing a headline 

speed increase between 25% and 800% at no extra cost. 

Table 5.2 - OneComm’s broadband customer migration to FibreWire 

Monthly price Previous tariff 
(download speed, Mbps) 

FibreWire tariff 
(download speed, Mbps) 

Increase in 
speed 

$65 4 5 25% 

$85 6 10 66% 

$105 8 20 250% 

$125 10 30 300% 

$170 15 50 666% 

$240 25 200 800% 

Source: OneComm’s website: https://onecomm.bm/shop/internet/internet_plans/FibreWire-internet 
[Accessed May 2018.] 
Note: The Authority notes that the 5Mbps FibreWire tariff was available as part of the customer migration 
program, but has been withdrawn from the alternatives now available for new customers. 

315. The Authority has over the past few years seen a significant increase in the proportion of 

OneComm customers subscribing to superfast broadband. For instance, by Q4 2017 the 

Authority estimates that approximately 90% of OneComm customers utilizing ISP + 

Access service products had migrated to FibreWire, with the majority of these on 

packages offering speeds in excess of 10Mbps.  

316. The Authority is similarly expecting Digicel Group to migrate all its customers over to its 

superfast broadband services. 106  As such, by the end of 2018 the vast majority of 

broadband customers in Bermuda were likely to be on broadband tariffs with headline 

download speeds of greater than 10Mbps. 

                                                            
106 For example, Digicel Group may wish to decommission its legacy copper-based broadband network in order to 
avoid having to maintain two national telecommunications networks. 

https://onecomm.bm/shop/internet/internet_plans/FibreWire-internet


 

 

317. The Authority welcomes investments that improve the user experience with broadband 

services. However, there has been a remarkable alignment in the timing of the observed 

investments by OneComm and Digicel Group, despite fiber technologies being available 

for several years. This is particularly concerning, especially in combination with the 

continued alignment in their service offerings and pricing. 

318. These factors suggest that the incentives to coordinate persist with fiber networks and 

diminish the potential gains that consumers may obtain from the deployment of new 

network technologies. The greater speeds and better average prices per Mbps do not 

provide insight into whether prices are aligned with costs, and OneComm and Digicel 

Group may have the ability and may be incentivised to maintain the status quo. 

Retail broadband market shares of OneComm and Digicel Group have historically been highly 

symmetric  

319. As noted in paragraph 291, market share can also be a focal point for coordination.  

320. The Authority notes that OneComm and Digicel Group have historically dominated the 

retail broadband market, in terms of both number of customers and revenues. For instance, 

from 2015 to 2017 at least 95% of total retail broadband revenues were attributable to 

either OneComm or Digicel Group, see Figure 5.3 below. In addition to the market being 

dominated by these two providers, the Authority observes that their respective market 

shares are fairly symmetric and stable.  

Figure 5.3 - Residential broadband market shares (ISP + Access), Q1 2014 to 
Q4 2017 

  

Source: Data provided by OneComm, Digicel Group, FKBNet and Link in response to an RFI. 
Note: Values for the figure have been calculated for the periods between Q1 2015 and Q4 2017.  



 

 

321. The Authority notes that OneComm has had the larger market share across the period 

considered, and that Digicel Group’s share has been falling over the same period. 

However, the data shows that both OneComm and Digicel Group each maintained market 

share in excess of 40% from Q1 2015 to Q4 2017. 

Bluewave’s market entry has the potential to act as a destabilizing force 

322. In 2017, Bluewave rolled out its Wi-Fi-based high-speed Internet service to end-users, 

advertising a “fair price and value for money”, “personalized, flexible and convenient 

service” and “knowledgeable and friendly staff”.107 

323. Despite launching services in early 2017, Bluewave does not appear to have achieved 

significant market share to date. Specifically, the market revenues of Digicel Group and 

OneComm have not shown a significant decrease as a consequence of Bluewave’s entry 

and have continued to increase throughout 2017. This is shown in Figure 5.4 below. 

Figure 5.4 - Trend of combined broadband revenues for  
Digicel Group and OneComm, based on index where Q1 2015 = 100 

 

 

Source: Data provided by OneComm and Digicel Group in response to an RFI. 

324. In any duopoly, entry by a third party would be expected to result in a drop in the revenues 

of the incumbents. However, if the duopoly is initially competitive, the incumbents would 

be expected to be more likely to react to a new entrant through price cuts and suffer 

revenue losses. In early 2017, the combined revenues of OneComm and Digicel Group 

grew by approximately 2.5%, as set out in Figure 5.4. This growth rate is similar to the rate 

                                                            
107 https://bluewave.bm/about/the-bluewave-difference/. [Accessed: 5 October 2018.] 
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exhibited in 2016 (before Bluewave entered the market). This suggests that Bluewave’s 

entry has not materially affected the revenue growth of the incumbent operators to date. 

325. It may be argued that Bluewave has not been able to gain a significant portion of the 

market due to its limited product portfolio. Bluewave does not appear to offer a residential 

download speed of 200Mbps.108 This, combined with the introduction of superfast speeds 

brought about by the rollout of fiber by OneComm and Digicel Group, may have deterred 

consumers from switching to the new entrant. 

326. At the end of 2017, Bluewave’s market share remained below 1%.109 This shows that the 

uptake of customers has been slow and the competitive threat to Digicel Group and 

OneComm has been very limited. 

327. Furthermore, the Authority notes that when compared with coaxial or DSL-based 

broadband technologies, fixed wireless broadband technologies can suffer from more 

significant capacity constraints. As a result, it is possible that Bluewave will face difficulties 

in serving a large proportion of customers in Bermuda without significant further 

investment.  

328. The Authority also notes that Bluewave’s wireless broadband solution may not be capable 

of delivering high-speed services to many consumers in densely populated areas. This is 

based on potential technical limitations surrounding certain wireless solutions. In this 

regard, the Authority notes that broadband services based on wireless ISP technology can 

suffer from capacity issues in high-density areas.  

329. Therefore, there is no strong evidence to suggest that, over the period covered by this 

market review, Bluewave is acting or has the potential to act as a material destabilizing 

force in the retail broadband market of Bermuda. The lack of reaction from existing 

operators and the fact that the prices, revenues and market shares of OneComm and 

Digicel Group have remained stable after many months of operation by Bluewave 

demonstrate that tacit coordination between the two incumbents could persist even with 

Bluewave’s entry into the market. 

330. Finally, the Authority is not aware of any other credible prospect of further infrastructure 

entry. As the market stands, access-based competitors have not been able to achieve 

significant scale. The largest access seeker (Link) has been unable to achieve a market 

share exceeding 5%, despite being present in the market for a number of years.110 It 

therefore does not seem likely that Link, or any other access seeker, could act as a 

destabilizing force at this time or in the near future.  

Conclusion on joint SMP in retail broadband 

331. The evidence presented suggests that OneComm and Digicel Group are likely to have 

engaged in tacit coordination in the past. The recent program of investments in fiber 

networks by both sectoral providers is a welcome development, and good news for 

consumers. However, the Authority remains concerned that, despite the improvement in 

                                                            
108 https://bluewave.bm/residential/. [Accessed 5 October 2018.] 
109 Based on information provided by Bluewave and other sectoral providers. 
110 Based on data provided by sectoral providers. 

https://bluewave.bm/residential/


 

 

the price/speed ratio received by consumers, overall prices may still not be aligned with 

costs, and OneComm and Digicel Group continue to have the incentives and ability to 

coordinate and sustain such an outcome. The continued alignment in pricing on the new, 

faster networks is clear evidence of tacit coordination. Therefore, despite the investments 

in fiber networks, the Authority is not confident that the market conditions are such that 

the risk of tacit coordination in the future has been eliminated.  

332. The Authority therefore concludes that OneComm and Digicel Group hold joint SMP in the 

broadband market. 

Are the observed market outcomes consistent with a joint SMP finding at the wholesale 

level? 

333. A finding of joint SMP at the retail level is highly indicative of joint SMP at the wholesale 

level. This is because, if the wholesale market were competitive, the Authority would be 

more likely to observe a competitive retail market. On this basis, it is easier to maintain 

joint SMP at the retail level if there is also joint SMP at the wholesale level. 

334. The observable evidence is consistent with the hypothesis that OneComm and Digicel 

Group enjoy joint SMP at the wholesale broadband level. For instance, Digicel Group and 

OneComm are the only sectoral providers to have deployed island wide broadband 

infrastructure that supports superfast broadband services.  

335. A corollary of being the sole owners of the infrastructure, and the fact that the sectoral 

providers self-supply, is that there is an almost one-to-one correlation between market 

shares at the retail level and at the wholesale level. Thus, it is possible to extrapolate the 

stability of market shares from the wholesale level to the retail level.  

336. Additionally, one source of evidence that would suggest that the wholesale market is 

competitive, and that there is not joint SMP, would be if there were access seekers that 

had been able to access the market on FRAND terms. In contrast, broadband network 

operators that are not competing effectively, and are coordinating, would not have such 

an incentive to provide wholesale access, at least on reasonable terms. 

337. The Authority has received a number of comments from access seekers claiming that they 

are unable to reach terms for wholesale access that would allow them to launch services 

effectively. Subsequently, the Authority does not currently observe a thriving wholesale 

broadband access market.  

5.2.4 Conclusions on SMP 

338. In conclusion, the Authority sees no evidence to suggest that the wholesale market is 

functioning effectively. Furthermore, the finding of joint SMP at the retail level is likely to 

be strengthened by the absence of a thriving wholesale access market, for the reasons 

outlined above. The Authority therefore considers that OneComm and Digicel Group have 

joint SMP at the wholesale level.  



 

 

5.3 Mobile 

5.3.1 Introduction 

339. With respect to mobile services, in section 4.3 the Authority proposed that the relevant 

markets include the island wide provision of retail mobile services, as well as wholesale 

mobile access.  

340. The Authority sets out below its assessment of market power in each of these two 

markets. 

5.3.2 Preliminary Consultation proposals and responses 

341. In the Preliminary Consultation, the Authority proposed that OneComm and Digicel Group 

both have SMP in the retail and wholesale mobile markets.  

342. OneComm and Digicel Group disagreed with the Authority’s provisional finding of SMP, 

citing a number of reasons, including the following: 

• The mobile market in Bermuda has among the best 4G coverage in the world, 

with the two sectoral providers offering 99.5% coverage and having invested 

heavily in achieving this; 

• High churn levels indicate that the market is effectively competitive; 

• Consumers are getting more for their money now than they were before; 

• Bermuda’s high retail prices are a result of the high costs of provision in Bermuda, 

even when compared with other island nations; and 

• In any event, Bermuda’s retail prices are not above those of comparators. 

5.3.3 Assessment of SMP 

343. As described in section 5.1, and consistent with the assessment of the broadband market, 

in order to determine whether there is joint SMP, the Authority needs to undertake an 

assessment of tacit coordination between the two sectoral providers: OneComm and 

Digicel Group.  

344. The need to apply a joint dominance assessment, including the Airtours criteria, can be 

traced back to the findings from the Preliminary Consultation. In the Preliminary 

Consultation the Authority demonstrated that market outcomes were not consistent with 

what would typically be observed in a competitive market. For example, on the basis of 

some initial profitability analysis carried out by the Authority, and presented in the 

Preliminary Consultation, it was concluded that the levels of profit being generated by 

OneComm and Digicel Group in respect of mobile services were “in excess of what would 

be expected in an effectively competitive and well-functioning mobile market”. 111 

                                                            
111 Preliminary Consultation, section 5.2.6. 



 

 

Furthermore, the international benchmarking analysis undertaken by the Authority, and 

presented in the Preliminary Consultation, showed that retail mobile prices in Bermuda 

are one of the highest among comparable jurisdictions.112  

345. As with the broadband market, in assessing the mobile market the Authority used the four 

Airtours criteria to make a determination of joint SMP. As noted above, the Airtours criteria 

is a well-established international precedent used in assessing cases of joint dominance 

and to ultimately make a determination regarding the existence of joint SMP. The Authority 

then conducted an assessment of the market outcomes at the retail and wholesale levels 

to see if they are consistent with coordination, in line with the criteria set out in section 

23(3) of the ECA which considers, inter alia, market concentration, stability of market 

shares and barriers to entry. 

Criterion 1: Identifying focal points for coordination 

346. As with broadband services, Digicel Group and OneComm have several focal points in 

the mobile market that could be used as part of a coordination strategy. These include 

prices, quality and market shares.  

347. The number of mobile plans offered by Digicel Group and OneComm is limited and has 

not varied significantly in recent years. The combinations of voice, data and text 

allowances, together with promotional offers, are relatively standard and do not allow for 

significant customer personalization. The fact that tariffs are standardized means that 

prices can fairly easily become a focal point for tacit coordination. 

348. Relying on quality as a focal point for coordination could also be an attractive possibility 

for two sectoral providers with joint SMP. Indeed, reducing the financial investments and 

efforts put into delivering competitive quality standards would improve the sectoral 

providers’ operating margins.  

349. Using market shares as a focal point for coordination could also be attractive for two 

sectoral providers with joint SMP. A tacit agreement to not engage in aggressive 

commercial plans to instigate churn will take away incentives to improve the quality of the 

mobile service and offer more competitive prices. 

Criterion 2: Ability to monitor potential deviations by participants in the common policy 

350. The mobile tariffs offered by Digicel Group and OneComm are limited in number, are 

relatively simple, and are available for public inspection. This makes it easy for either 

sectoral provider to monitor potential deviations by the other. In addition, the introduction 

of new plans would be advertised in advance, making it difficult to hide deviations. 

351. In theory, sectoral providers could deviate in respect of service quality, for example by 

providing better customer service or better network service. However, the other sectoral 

provider is likely to become quickly aware of this when it sees its subscriber numbers 

falling, given that the market is split between two providers. 

                                                            
112 Preliminary Consultation, section 5.2.5. 

 



 

 

352. Further to the above, as Digicel Group and OneComm share the totality of the market, in 

which there is a very high level of mobile penetration,113 the monitoring of market shares 

is very straightforward. This is because the market shares would follow directly from the 

net churn rates that the sectoral providers observe in their networks. In considering market 

share, one would also need to understand whether there is a high degree of churn, which 

might suggest that “stable” market shares are in fact the outcome of high levels of 

consumer switching, in what could be a contestable market. 

Criterion 3: External destabilizing factors 

353. The mobile market in Bermuda has not seen a provider enter the mobile market for a 

number of years. In the 2016 HDS-1 4G spectrum allocation process, only one entity 

besides Digicel Group and OneComm put itself forward as a candidate. However, the 

applicant was not successful in acquiring spectrum.  

354. The access obligations specified in the 4G licences have not led to entry by any mobile 

virtual network operators (MVNOs),114 which further diminishes the scope for potential 

destabilization. This is because the lack of entry provides market stability for the 

incumbent providers, OneComm and Digicel Group, and increases the likelihood of tacit 

coordination succeeding. 

Criterion 4: Effective punishment mechanisms 

355. Much like the broadband market, punishment mechanisms in the mobile market in 

Bermuda can take the form of adjustments to price and quality, marketing efforts to 

increase market share and investment in innovation. 

356. If, upon identification of a deviation from the tacit agreement, providers reacted by lowering 

prices to the competitive level, the potential loss could be significant. In that sense, a price 

war is a powerful disciplining mechanism, particularly when the margins are high. Indeed, 

the opportunity cost of deviating is the profit margin lost as a consequence of the price 

war. Therefore, in a scenario where profit margins are high, as evidenced in the mobile 

market of Bermuda, providers are not incentivized to deviate from the tacit agreement. 

357. The above assertion should be caveated because at present the Authority does not have 

sufficiently detailed cost data from the sectoral providers. Only with such data could the 

Authority effectively determine, without benchmarking, whether prices in Bermuda are 

reflective of high margins. Furthermore, the fact that current prices may be high or low 

relative to competitive levels does not make pricing any less attractive as a punishment 

mechanism in a hypothetical tacit agreement. The important question is whether pricing 

retaliation (e.g. predatory pricing) can be enacted quickly because there are minimal 

capacity constraints, which can therefore trump the ability of the deviating provider to profit 

from the deviation. 

                                                            
113 In 2016, 89% of households in Bermuda had a mobile line. This has been increasing over time. See Government 
of Bermuda, Ministry of Economic Development (2016). “State of ICT in Bermuda: 2016”, page 15 [Link]. 
114 MVNOs are mobile telecommunications service providers that do not have their own fully functional (stand-alone) 
telecommunications networks. 

https://www.gov.bm/sites/default/files/7455-The-State-of-ICT-in-Bda-2016.pdf


 

 

358. Finally, alternative punishment mechanisms include investments in quality and marketing 

efforts. Providers may find that retaliating from a deviation by engaging in customer 

“poaching” strategies could be an additional disciplining mechanism to ensure that the 

tacit coordinated behavior is maintained. The stability in OneComm’s and Digicel Group’s 

market shares for mobile services suggests that these sectoral providers are not being 

overly aggressive in their efforts to attract customers from the competition. 

Are the observed market outcomes consistent with a joint SMP finding at the retail level? 

359. The analysis below shows that the mobile market in Bermuda is characterized by 

generalized stability over time. Prices and market shares do not appear to have changed 

significantly over the past few years. 

Retail mobile prices of OneComm and Digicel Group have historically been very closely aligned 

and above those of international comparators 

360. Over recent years, Digicel Group and OneComm have mostly maintained similar menus 

of mobile tariffs. The post-paid mobile plans offering 2-3GB of inclusive data allowance 

are of particular importance as these are the most popular plans.  

361. In terms of a 2GB plan, OneComm and Digicel Group both currently charge $105 per 

month. For a 3GB plan OneComm currently charges $115 per month, while Digicel Group 

charged $125 per month as of the date of the analysis.115 The Authority notes that Digicel 

Group has subsequently altered its tariff structure, removing the 3GB plan and adding a 

4GB plan for $125 per month.116 OneComm also offers a 4GB plan for $125 per month.117 

362. For both OneComm and Digicel Group, the 2GB and 3GB plans were the most popular 

for post-pay customers. Indeed, 66% of Digicel Group’s post-pay customers were on a 

2GB or 3GB plan, and for OneComm the figure is a little over 50% of post-pay 

customers.118 

363. Furthermore, when looking across other tariffs, for instance those offering between 4GB 

and 6GB of inclusive allowance, the average revenue/price per GB of data is also similar 

between OneComm and Digicel Group. See Figure 5.5 below.119 

                                                            
115 Information from the companies’ websites. [Accessed 13 April 2018.] 
116 Information from the companies’ websites. [Accessed 14 February 2019.] 
117 Information from the companies’ websites. [Accessed 14 February 2019.] 
118 Based on information provided by OneComm and Digicel Group in response to an RFI in late 2017/early 2018. 
119 Mobile tariffs with inclusive allowances of between 2GB and 6GB account for the vast majority of customers for 
both OneComm and Digicel.  



 

 

Figure 5.5 - Average revenue per GB of monthly mobile data allowance,  
across mobile tariffs 

 

Source: Digicel Group and OneComm websites. [Accessed 14 February 2019.]  
Note: Digicel Group tariffs relate to the “Core” (2GB), “Standard” and “Select” (4GB) plans. OneComm tariffs 
relate to the 2GB, 3GB, 4GB, 6GB and 8GB plans. 

364. Parallel trends in prices, however, are not sufficient evidence to reach a finding of tacit 

coordination. Indeed, parallel prices may be a consequence of effective competition if 

margins are low and fluctuations are following costs closely. However, this does not seem 

to be the case in Bermuda, where prices are significantly higher than what is observed in 

other small island countries. See Figure 5.6 below. 



 

 

Figure 5.6 - Average monthly PPP-adjusted price  
per GB of mobile data allowance, August 2017 

 

Source: ISP websites. 
Note: Tariffs included are those with 2-5GB of inclusive data allowance (PPP-adjusted US$). 

Retail mobile market shares of OneComm and Digicel Group have historically been highly 

symmetric  

365. The parallelism in prices has had the expected result of keeping market shares equally 

stable. Figure 5.7 below shows that since Q1 2014 the revenue shares for Digicel Group 

and OneComm have been almost completely symmetrical. In fact, 12 of the 16 quarters 

from Q1 2014 to Q4 2017 show an exactly even revenue split between OneComm and 

Digicel Group. Of the other four quarters, the biggest asymmetry is in Q1 2015, when the 

split was 53% to 47%. In short, mobile market revenues are shared almost perfectly 

symmetrically across OneComm and Digicel Group. 



 

 

Figure 5.7 - Market shares for the mobile market 

  

Source: Based on information provided by OneComm and Digicel Group in response to an RFI. To 
preserve confidentiality values on the Y axis have been removed. 

366. These highly symmetric retail mobile shares are strong evidence of tacit coordination. The 

Authority recognizes that symmetric market share may be the consequence of high, but 

similar, churn rates for both operators. A high churn rate could be an indication of effective 

competition so long as it is not just a consequence of overall dissatisfaction. However, the 

sectoral providers have not submitted sufficiently detailed data for the Authority to analyze 

churn rates, or to establish the factors driving churn. 

Conclusions on retail mobile market joint SMP 

367. The Authority concludes that OneComm and Digicel Group have joint SMP in the retail 

mobile market. This conclusion is based on the market evidence considered below: 

• Closely aligned prices of OneComm and Digicel Group for the most popular 

mobile tariffs; 

• High mobile data prices relative to relevant international comparators; 

• Evidence of high profitability in the provision of mobile services; and 

• Almost perfect symmetry in market shares over time. 



 

 

Are the observed market outcomes consistent with a joint SMP finding at the wholesale 
level? 

368. The wholesale mobile market is directly relatable to the retail mobile market on the basis 

that both retail operators are vertically integrated and only self-supply. 

369. Unless there are competitive constraints present at the wholesale level that suggest 

otherwise, the joint SMP finding from the retail level would indicate joint SMP at the 

wholesale level as well.  

370. As constructed, the 4G licences impose wholesale access obligations on both OneComm 

and Digicel Group. However, despite these being in force since 2016, not a single mobile 

access seeker has entered the market. This is in the context of seemingly high retail prices, 

which should provide a good incentive for any access seeker to enter. Given the state of 

the market, it appears that the mobile wholesale access market may not be functioning 

effectively. 

371. Therefore, the wholesale market does not exhibit effective competition, and there is no 

reason not to extrapolate the joint SMP finding from the retail mobile market to the 

upstream wholesale market. 

5.3.4 Conclusions on SMP 

372. On the basis of the analysis outlined above, the Authority concludes that both Digicel 

Group and OneComm possess joint SMP in the wholesale and retail markets.  

373. This SMP finding is consistent with the observable market outcomes, including the 

evolution of market shares, prices and profits.  

374. In addition, the competitive conditions in the mobile market, such as the lack of external 

destabilizers and their disciplining power, incentivize and allow Digicel Group and 

OneComm to maintain stable tacit coordination. 

5.4 Fixed voice  

5.4.1 Introduction 

375. Historically, the fixed telephony market has been largely served by Bermuda Telephone 

Company Ltd (now operated by Digicel Group), with sectoral providers such as Link and 

TeleBermuda International Limited serving, and operating in, small parts of the market. 

This continues to be the case.  

376. In the market review in 2013, Bermuda Telephone Company Ltd was deemed to have 

SMP in the market for fixed voice services, which was defined as “narrowband access 

lines and local calls”. 

377. There is no indication that joint SMP could be present in this market, and as such the 

Authority proceeds with an assessment of single SMP. 



 

 

5.4.2 Preliminary Consultation proposals and responses 

378. The Authority received three comments across all responses in relation to fixed voice 

services. One of the responses was from OneComm, which noted that “defining a market 

as ‘fixed’ voice is not technology neutral.” However, OneComm did not elaborate on how 

the analysis should be conducted differently.  

379. Another comment was from the Consumer Affairs Board, which did not provide any view 

on market definition or SMP but did state that it believed that the current fixed line access 

fee should be replaced with a simple line fee of $20. 

380. Finally, Digicel Group stated that OTT voice and messaging providers (e.g. WhatsApp) 

impose a competitive constraint on mobile and fixed voice and messaging services. 

5.4.3 Assessment of SMP 

381. The Authority starts its assessment of competition in the fixed voice market by noting that 

Digicel Group accounts for the vast majority of fixed voice service revenue in Bermuda. 

Figure 5.8 below indicates that for each quarter from Q1 2016 to Q2 2017 Digicel Group’s 

fixed voices revenues were around 4-5 times those of the next largest provider (Link). 

Figure 5.8 - Fixed voice revenue by operator ($), Q1 2016 to Q2 2017 

 

Source: Sectoral providers’ responses to RFIs. 
Note: To preserve confidentiality revenue values have been removed. 
 

382. Figure 5.9 shows not only that Digicel Group is the dominant provider of fixed services, 

but also that its revenues have been increasing over time. 



 

 

383. One of the driving forces behind these increasing fixed voice revenues has been the 

growing customer base. From Q1 2014 to Q2 2017, the number of Digicel Group fixed 

voice customers increased by 25%. This has also been a persistent and steady trend. 

These statistics were previously presented in Figure 4.2, in section 4.4.3. 

384. In addition to Digicel Group’s growing customer base over time, the Authority notes that 

ARPU increased in 2017, despite falling in 2015 and 2016. This information is presented 

in Figure 4.3, in section 4.4.3. 

385. The evidence that fixed voice customer numbers are increasing, and that ARPU increased 

in 2017, supports the hypothesis that fixed customers are not migrating away to mobile 

services. This evidence also reinforces the conclusion that fixed voice is a separate market 

from mobile. 

386. As a result of these trends, in Q2 2017 Digicel Group’s revenue share of fixed voice 

services was 88%, as shown in Figure 5.9 below. 

Figure 5.9 - Fixed voice market shares, Q2 2017 

 

Source: Sectoral providers’ responses to RFIs. 
Note: To preserve confidentiality values have been removed. 
 

387. Furthermore, the above market trends suggest that Digicel Group’s market share is 

unlikely to fall anytime soon.  

5.4.4 Conclusions on SMP  

388. On the basis of the analysis outlined above, the Authority concludes that Digicel Group 

has SMP in the fixed voice market.  



 

 

5.5 Subscription television  

5.5.1 Introduction 

389. In 2013 Bermuda Cable Vision, a subsidiary company now owned by OneComm, was 

identified as having SMP in the subscription television market at both the wholesale and 

retail level.  

390. Since 2013, there have been a number of changes in the subscription television market, 

including the growing use of OTT services and the recent entry of Digicel Group and its 

IPTV service. 

5.5.2 Preliminary Consultation proposals and responses 

391. In the Preliminary Consultation, the Authority was still defining the relevant markets and 

therefore did not set out a view on the probable SMP operators. 

392. The Authority did not receive any comments specifically on SMP in the subscription 

television market. 

5.5.3 Assessment of SMP 

393. In section 4.5, the Authority set out its finding of a single relevant market for retail 

subscription broadcast services, which includes paid OTT services. 

394. Under this market definition, there are two PayTV operators, OneComm and WoW, which 

have been providing traditional PayTV services for many years. In 2017, Digicel Group 

launched its IPTV service, becoming the third PayTV provider in Bermuda. In addition, 

there are providers of paid OTT services, such as Netflix, Amazon Video and Hulu. Based 

on the evidence set out in section 4.5, these operators appear to exert a material 

competitive constraint on the three providers of traditional PayTV services, such that paid 

OTT services form part of a single economic market. 

Assessing market shares 

395. To assess market power, a useful starting point is to look at market shares. Figure 5.10 

below sets out the Authority’s latest estimated market shares based on a combination of 

data provided by the traditional PayTV operators (OneComm, Digicel Group and WoW) 

and data on service take-up and revenues gathered as part of the Authority’s consumer 

survey. Figure 5.10 shows that, as at Q2 2018, OneComm appeared to have a very high 

share of market revenues, at 72%. 



 

 

Figure 5.10 - Subscription television market shares, Q2 2018 

 

Source: Analysis by the Authority based on sectoral providers’ responses to RFIs and consumer survey 
responses. 
Note: To preserve confidentiality market share values have been removed. 

396. Despite OneComm’s high current market share, the recent data suggests that 

OneComm’s share is declining. OneComm’s market share fell from an estimated 78% in 

Q3 2017 to an estimated 72% in Q2 2018.120 

397. One of the drivers of OneComm’s recent fall in market share has been the entry of Digicel 

Group. Specifically, Digicel Group was able to capture 4% of the market after only around 

6 months of operation. Furthermore, the data shows that Digicel Group’s PayTV customer 

base is growing rapidly, indicating that its market share is likely to increase further. 

398. In addition, the apparent migration by a number of customers over to OTT services, and 

the possibility that this trend continues, as evidenced by the consumer survey data, further 

acts to erode OneComm’s future expected market share. 

399. Given these recent market trends, the Authority considers that OneComm’s market share 

is likely to continue to decrease, potentially very significantly, over the coming years. 

Assessing the ability to profitably increase prices 

400. While market shares can be informative, ultimately what matters in respect of market 

power assessments is the degree to which a provider has the ability to exploit a position 

of market power, for example by profitably increasing prices. 

401. The evidence presented in section 4.5 showed that a large number of people taking 

traditional PayTV services claim that in response to an increase in the price of their 

                                                            
120 Based on estimates computed by the Authority, building on market data provided by Sectoral providers, and 
evidence gathered from the consumer survey. 



 

 

traditional PayTV service, they would cancel this service and use more free or paid OTT 

services. The evidence therefore indicated that such a price increase would not be 

profitable.  

402. The consumer survey responses in respect of OneComm are presented in Figure 5.11 

below. The figure shows that 42% of respondents claim they would stop using OneComm 

for subscription broadcast services in response to a 10% price increase in their PayTV 

package.121 At this level of switching, it would not be profitable for OneComm to implement 

such a price increase unless its current profit margins are very low, i.e. below 10%. On 

the basis of the profitability analysis undertaken, the Authority considers that OneComm’s 

PayTV margins are likely to be well in excess of 10%.122 

Figure 5.11 - How OneComm PayTV customers claimed they would respond to 
a 10% rise in the price of their OneComm PayTV package 

 

Source: Consumer survey responses. 
Note: Responses=256. 

                                                            
121 The 42% figure is based on 33% of respondents claiming they would cancel their OneComm subscription and rely 
on OTT services, and 9% of respondents claiming they would cancel their OneComm subscription and move to 
another PayTV provider. 
122 See section 5.4.4 of the October 2017 consultation [Link]. 
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403. The claimed switching levels presented above suggest that OneComm would not be able 

to profitably increase prices; and therefore, despite having a high market share, 

competitive forces are preventing it from being able to exploit that market position. 

404. As explained in paragraphs 203-207, a number of issues, such as consumer bias and the 

“cellophane fallacy”, could mean that the switching claimed in the survey is exaggerated 

relative to what would actually transpire in response to a 10% price increase. However, in 

the Authority’s assessment, the levels of claimed switching are so significantly above the 

critical levels that in actuality a price increase is unlikely to be profitable.  

405. Further supporting this is the fact that OneComm’s average revenue per user (“ARPU”) 

has not been increasing over time, and in fact has been falling. Between 2014 and 2018, 

OneComm’s average ARPU decreased by 12% in nominal terms and more than 20% in 

real terms. This indicates that OneComm has not had the ability to profitably increase 

prices. 

The future risk of OneComm having the ability and incentive to exploit customers  

406. In analyzing the survey results, the Authority noticed that claimed switching for specific 

cohorts is substantially lower than the general responses.  

407. For example, for those aged 55 and over, the results of the SSNIP test appear stark 

compared to people under 55.  

408. Figure 5.12 below is based on the same data presented in Figure 5.11. It presents the 

responses to the question of what current OneComm customers claimed they would do in 

response to a 10% price increase, but in the figure below the information is split between 

those aged under 55 and those aged 55+. 



 

 

Figure 5.12 - How OneComm PayTV customers claimed they would respond to 
a 10% rise in the price of their OneComm PayTV package,  

sub-divided by age group: under 55 and 55+ 

 

Source: Consumer survey responses. 
Note: Responses=256. 

409. Figure 5.12 shows that in response to a 10% rise in the price of their OneComm PayTV 

package, 47% of those aged 55+ said they would stay with their OneComm package. In 

contrast, only 36% of those aged under 55 said they would stay with their OneComm 

package in response to such a price increase. 

410. The impact of age on claimed switching is also apparent in OneComm’s report, based on 

a consumer survey undertaken by OneComm. The report shows that older customers, 

especially those 65+, are much less likely to consider reducing their household TV 

package in favor of using OTT services.123 

411. This evidence highlights that even if a price increase by OneComm may not be profitable 

because of the likelihood that many customers would switch away, it may be profitable for 

certain cohorts of consumers who are less willing or able to switch away, such as older 

customers.124  

                                                            
123 Consumer survey report provided by OneComm as part of its response to the Authority’s formal RFI. 
124 This would, however, rely on an ability to identify and discriminate between different customer groups. 
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412. The possibility that older cohorts may not switch following a price increase becomes more 

pertinent when considering the make-up of OneComm’s PayTV customer base. Of the 

survey respondents currently taking a OneComm PayTV package, 45% were 55 or older, 

with 18% in the 55-64 age range, and 27% being 65+. See Figure 5.13 below.  

Figure 5.13 - Age breakdown of survey respondents who currently have a 
OneComm PayTV subscription 

 

Source: Consumer survey responses. 

413. The already high proportion of people aged 55 and over taking PayTV from OneComm 

appears to be increasing. Recent trends suggest that those subscribers cancelling their 

OneComm PayTV service are under 55, meaning that the average age of the remaining 

OneComm PayTV customer base is increasing.  

414. For example, of the 400 respondents to the Authority’s consumer survey, 119 were not 

taking a traditional PayTV service. However, of these, 36 had previously taken a traditional 

PayTV service from OneComm. Only 6 of those, i.e. 25%, were aged 55+.  

415. Despite this trend, it does not appear at present that OneComm PayTV customers aged 

55+ are paying significantly more for their OneComm PayTV service than those customers 

under 55. Figure 5.14 below shows that, with the exception of customers under the age of 

24, who on average pay less than $65 per month for their subscription, all cohorts of 

consumers aged 25 and above seem to pay roughly the same amount per month, 

e.g. between $75 and $85. 
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Figure 5.14 - How OneComm PayTV customers claimed they would respond to 
a 10% rise in the price of their OneComm PayTV package,  

sub-divided by age groups: under 55 and 55+ 

 

Source: Consumer survey responses. 

416. Looking further into the future, the Authority is mindful of the possibility that certain cohorts 

of consumers may become less willing to switch away in response to a price increase, or 

indeed that the prevailing consumer bases is overall less prone to switching. This could 

be for a number of reasons including a lack of clarity about alternative services or due to 

greater perceived switching costs. As such, while the above analysis sets out an analysis 

for a cohort of consumers based on age, i.e. those aged 55 and over, the Authority is 

mindful to monitor the market for signs that any consumer cohort could be being exploited. 

Summary of market power assessment 

417. At the present time, and for the next few years, it seems as though OneComm, despite 

having a high market share, will be limited in its ability to profitably increase prices because 

of the competitive constraints of alternative providers and the willingness of large cohorts 

of consumers to switch. On this basis the Authority propose that OneComm does not 

currently have SMP and is unlikely to have SMP over the next few years. 

418. However, the Authority intends to monitor closely the market trends and to ensure that 

certain OneComm customer cohorts are not being exploited or discriminated against. If 

the market were to evolve such that OneComm would have the ability and incentive to 

exploit its customer base, or even certain customer cohorts, by increasing prices, the 

Authority would intervene in the market. The Authority would consider what form of ex 

ante remedies may be necessary to address the competition concern. 
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5.5.4 Conclusions on SMP  

419. The Authority concludes that there are currently no SMP operators in this market but 

notes that it intends to monitor market outcomes closely over the next few years given 

that current market trends may lead to a situation where OneComm would have SMP. 

5.6 Business connectivity 

5.6.1 Introduction 

420. In section 4.6 the Authority defined business connectivity markets. In this section each of 

these markets is assessed to identify whether they have any SMP operators. 

5.6.2 Preliminary Consultation proposals and responses 

421. In the Preliminary Consultation, the Authority did not conclude on SMP in the business 

connectivity markets. The Authority did, however, receive comments from OneComm. 

422. OneComm commented that, given the sale of KeyTech Limited to Digicel Group in 2014, 

OneComm should be considered a “relative newcomer in the access portion of business 

connectivity”, although it could be considered a “long-time competitor” in the non-access 

portion of providing business services. OneComm concluded: “We do not understand how 

any sectoral provider can suggest that OneComm holds market power in this segment, 

given the existence of 3 different access networks.”125 

423. OneComm also noted that it is reserving its comments on the profitability assessment until 

this is completed by the Authority.126 

424. For the sake of clarity, the Authority notes that it does not find OneComm to have SMP in 

any business connectivity market. 

5.6.3 Assessment of SMP 

425. As set out in section 4.6.4, the Authority has identified eight relevant markets according to 

all the possible combinations of the following three criteria: 

• Market level: retail versus wholesale; 

• Product: high-speed versus low-speed (leased lines); and 

• Geographic: in the city of Hamilton (and contiguous suburbs) versus outside it.  

426. The 2013 market review determined that Digicel Group had single SMP in six of the eight 

markets, including all low-speed markets and the high-speed markets outside of Southside 

and the City of Hamilton and contiguous suburbs. In 2013 no SMP operators were 

                                                            
125 OneComm consultation response, pages 22-23. 
126 OneComm consultation response, page 23. 



 

 

identified as possessing SMP in the high-speed markets (retail and wholesale) in the city 

of Hamilton (and contiguous suburbs). See Table 5.3 below. 

Table 5.3 - 2013 leased line markets SMP determinations 

427. Since 2013, Digicel Group’s revenues from leased lines have increased significantly. Data 

provided by Digicel Group, and presented in Figure 5.15 below, shows how Digicel 

Group’s revenues across all business connectivity services increased more than tenfold 

between Q2 2014 and Q2 2017, the periods for which reliable data was available.127 

                                                            
127 The Authority did request Q3 and Q4 2017 data from Digicel Group, which did provide this. However, in doing so 
Digicel Group also provided data for earlier periods which was not consistent with the first submission made by 
Digicel Group. Owing to the potential issue of combining two inconsistent datasets, the Authority has opted to not 
include the Q3 and Q4 2017 data. 

 

Wholesale leased lines markets Retail leased lines markets 

Low-speed leased lines in the city of Hamilton and 
contiguous suburbs 

Digicel Group has SMP 

Low-speed leased lines in the city of Hamilton and 
contiguous suburbs 

Digicel Group has SMP 

Low-speed leased lines outside of Southside and the 
City of Hamilton and contiguous suburbs 

Digicel Group has SMP 

Low-speed leased lines outside of Southside and the 
City of Hamilton and contiguous suburbs 

Digicel Group has SMP 

High-speed leased lines in the city of Hamilton and 
contiguous suburbs 

No SMP 

High-speed leased lines in the city of Hamilton and 
contiguous suburbs 

No SMP 

High-speed leased lines outside of Southside and the 
City of Hamilton and contiguous suburbs 

Digicel Group has SMP 

High-speed leased lines outside of Southside and the 
City of Hamilton and contiguous suburbs 

Digicel Group has SMP 



 

 

Figure 5.15 - Index of Digicel Group revenue from  
business connectivity services, where Q2 2014 = 100 

 

Source: Digicel Group response to an RFI. 

428. Furthermore, based on the data provided from all market operators, the Authority 

estimates that Digicel Group holds a high revenue share (around 60% share on average 

over the period) of the overall business connectivity market. See Figure 5.16 below.128  

                                                            
128 The revenues for the specific product and geographic market where SMP has been found are only a subset of the 
revenues presented in the figure. However, in the absence of more detailed data, the Authority assumes that the 
trend is similar for each market. 



 

 

Figure 5.16 - Business connectivity market share of Digicel Group 

 

Source: Digicel Group’s response to an RFI. 

429. Broadband services in Bermuda are likely to be more attractive in terms of quality and 

speed following the recent network upgrades by OneComm and Digicel Group. Given this, 

and the fact that the Authority is imposing an obligation to not deny broadband services to 

any customer, 129  the Authority considers that leased line services of speeds below 

20Mbps may face effective constraints from broadband.  

430. This is because once broadband is regulated under the remedies proposed herein by the 

Authority, broadband services should be able to act as an effective competitive constraint 

on lower-speed leased lines, to the extent that the removal of all regulation from such 

leased line services is appropriate. As result of this, the Authority considers that Digicel 

Group will not have SMP in respect of low-speed leased line services. 

431. In the high-speed business connectivity market, corresponding to leased lines offering at 

least 20Mbps upload and download speeds, there are no other providers or close 

substitutes to impose significant competitive pressure on Digicel Group. This suggests 

that Digicel Group continues to hold SMP for high-speed leased line services outside of 

the City of Hamilton and contiguous suburbs.  

432. As set out in the market definition analysis in section 4.6, the Authority has not received 

any information from operators that would allow the Authority to assess geographic 

markets. In 2013, high-speed leased lines in the city of Hamilton and contiguous suburbs 

were considered effectively competitive. On the basis that the Authority has no grounds 

to depart from this finding, the only defined markets in which the Authority concludes that 

                                                            
129 Which means that SMP operators are not allowed to discriminate between residential or business customers in 
respect of broadband services/tariffs. 
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there is SMP are high-speed leased lines outside of the city of Hamilton and contiguous 

suburbs. 

5.6.4 Conclusions on SMP  

433. In light of the analysis outlined above, the Authority concludes that Digicel Group holds 

SMP in the wholesale and retail markets of leased lines that provide at least 20Mbps 

upload and 20Mbps download speeds outside of the City of Hamilton and contiguous 

suburbs. See Table 5.4 below. 

Table 5.4 - Proposed business connectivity SMP findings 

5.7 Off-island connectivity  

5.7.1 Introduction 

434. As an essential input into on-island electronic communications services that grant 

access to the Internet, access to submarine connectivity is critical to the full functioning 

of many core electronic communications services such as broadband and mobile.  

5.7.2 Preliminary Consultation proposals and responses 

435. In the Preliminary Consultation, the Authority did not make any preliminary 

determinations on SMP within this market. This was on the basis that additional 

information was required to fully understand the nature of competition in this sector. 

Following the publication of the Preliminary Consultation, the Authority received a 

number of responses. 

436. OneComm suggested that there is effective competition in this segment of the market, 

stating: “[w]e note the existence of 3 providers in this sector and that significant 

investments were made to develop their respective assets.” 

437. Digicel Group stated that with three providers for this “commoditized product”, it would 

appear that “there is sufficient competition to curb any potential market power and that 

there would be no basis to make a finding of SMP”. 

Wholesale leased lines markets Retail leased lines markets 

Low-speed leased lines in the City of Hamilton and 
contiguous suburbs 

No SMP 

Low-speed leased lines in the City of Hamilton and 
contiguous suburbs 

No SMP 

Low-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

No SMP 

Low-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

No SMP 

High-speed leased lines in the City of Hamilton and 
contiguous suburbs 

No SMP 

High-speed leased lines in the City of Hamilton and 
contiguous suburbs 

No SMP 

High-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

Digicel Group has SMP 

High-speed leased lines outside of the City of 
Hamilton and contiguous suburbs 

Digicel Group has SMP 



 

 

438. Link stated that “the off-island connectivity market is very competitive”, adding that there 

are “at least three or four” suppliers. Link identifies itself as one of those suppliers and 

elaborates that “retail ISP Internet pricing has been coming down, indicative also of a 

competitive market for Internet connectivity”  

439. Sectoral provider Deltronics Ltd had a different view, stating that “SMP should be placed 

on submarine cables” and that “these cables are the lifeline of Bermuda.” 

5.7.3 Assessment of SMP 

440. On the basis of the evidence reviewed to date, the Authority concludes that there are no 

competition concerns in the off-island connectivity market. This is because there are 

three providers of these services and, as a result of underlying technical characteristics, 

the service they provide is fairly standardized, which limits the scope for any one 

sectoral provider to exert market power. 

441. The Authority also understands that at present there are no capacity constraints that 

would limit the ability of any of the three submarine cable owners to win business from 

the other providers of submarine connectivity.  

442. As such, on the basis of the evidence, the market conditions currently appear to be 

sufficient to deliver a competitive outcome. 

5.7.4 Conclusions on SMP 

443. The Authority concludes that there are currently no SMP operators in this market. 
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6 REMEDIES 

444. In section 4 the Authority set out its assessment of the relevant markets, for the purposes 

of assessing market power and subsequently considering the need for ex ante remedies. 

Through that process, the Authority defined fifteen markets across six services, and 

concluded, in section 5, that there were competition concerns in eight of these fifteen 

markets across five of the six services: broadband, mobile, fixed voice, subscription 

television and business connectivity.130 The Authority highlights that it has not found SMP 

in the market for the provision of off-island connectivity (i.e. international data transmission) 

or in a number of business connectivity markets. This was summarized in Table 5.1 at the 

start of section 5. 

445. In the eight markets where one or more SMP providers have been identified, the Authority 

may, in accordance with section 20(1) of the ECA, make administrative determinations 

that impose ex ante remedies. The Authority’s proposed ex ante measures to promote 

effective and sustainable competition in these markets are set out in this section. For 

clarity, this section constitutes the first time the Authority is formally consulting on the 

proposed remedies. The Authority intends to issue the proposed General Determination 

for public comment on its proposals regarding remedies ahead of issuing the final General 

Determination. 

446. Each remedy proposed here fulfils the Authority’s statutory duties and satisfies the legal 

tests for imposing such remedies. In reaching each remedy proposal, the Authority has 

taken into account the regulatory experience from the previous market review, 

international methods of best practice, recent and ongoing market developments, views 

expressed by stakeholders in response to the Preliminary Consultation, and all other data 

submitted by operators (including responses to RFIs).  

447. The section is structured as follows:  

• Approach to remedies (section 6.1) sets out the Authority’s approach to 

remedies, as well as its statutory duties in markets where it has found SMP; 

• Overview of key remedies (section 6.2) summarizes new remedies that the 

Authority proposes should apply to the SMP operators in certain markets;  

• Broadband remedies (section 6.3) sets out the remedies that the Authority 

proposes should apply to the SMP operators (OneComm and Digicel Group) in 

the provision of broadband services; 

• Mobile remedies (section 6.4) sets out the remedies that the Authority proposes 

should apply to the SMP operators (OneComm and Digicel Group) in the provision 

of mobile services; 

                                                            
130 Off-island connectivity services were not identified as having SMP. 



 

 

• Fixed voice remedies (section 6.5) sets out the remedies that the Authority 

proposes should apply to the SMP operator (Digicel Group) in the provision of 

fixed voice services; and 

• Business connectivity remedies (section 6.6) sets out the remedies that the 

Authority proposes should apply to the SMP operator (Digicel Group) in the 

provision of business connectivity services. 

6.1 Approach to remedies  

448. As set out in section 21 of the ECA, in determining whether to impose, modify or withdraw 

SMP obligations with respect to a particular provider or providers, the Authority should 

seek to: 

i. develop or maintain effective and sustainable competition for the benefit of 

consumers with regard to price, innovation and choice;  

ii. promote investment in the electronic communications sector;  

iii. establish ex ante remedies that are effective but proportionate, taking into account 

the costs of compliance and the ultimate benefits to consumers;  

iv. establish ex ante remedies that apply on a technology-neutral and service-neutral 

basis wherever feasible; and 

v. rely on market forces and withdraw, reduce or limit ex ante remedies in 

circumstances where the Authority concludes that markets are effectively 

competitive or likely to become so within a reasonable period of time, taking into 

account actual and expected market circumstances. 

449. The Authority notes that, in some circumstances, these objectives may compete with one 

another. While a remedy such as imposing wholesale access can promote service-based 

competition and lead to lower prices for consumers (i.e. promoting objective i), it may act 

to reduce incentives for incumbents to invest (i.e. conflicting with objective ii).  

450. Given these trade-offs, in considering the most appropriate form of regulation, the 

Authority has endeavored to strike a balance to achieve the best overall outcome for all 

stakeholders in the short term and long term.  

451. Furthermore, the Authority understands the important role that ex post competition powers, 

as specified in sections 85 and 86 of the RAA, can play in effective market regulation. As 

the Authority is seeking to ensure that the overall regulatory framework utilizes ex post 

regulation appropriately and effectively, the Authority plans to issue separate guidance on 

its use of ex post competition powers. In any event, the Authority has the power and 

capability to investigate infringements and impose penalties for breaches of competition 

law in regulated sectors. 

452. Notwithstanding this, in markets where sectoral providers hold single or joint SMP, 

competition law alone may not be sufficient to develop and sustain effective competition. 



 

 

This consideration is important in identifying markets that are susceptible to ex ante 

regulation, as set out in section 22 of the ECA.  

453. In markets with SMP operators, there may be ongoing competition concerns that could 

result in undesirable market outcomes in the absence of regulation. These concerns could 

relate to excessively high prices, poor quality services, and a lack of innovation. 

Addressing such concerns solely with ex post regulatory tools would create a significant 

risk of consumer harm. 

454. Specifically, if the Authority is able to intervene only after the fact, this may be too late to 

ensure access for a potential new entrant. In contrast, ex ante regulation can promote the 

existence of the right industry environment to facilitate efficient market entry for access 

seekers. For instance, ex ante regulation will help ensure that the terms of wholesale 

access are transparent and do not favor the incumbent’s own retail business division. 

455. Furthermore, when close market monitoring is required to determine whether competition 

is effective in the market, ex ante powers enable the Authority to oblige SMP operators to 

provide accurate and timely information on a regular basis.  

456. Finally, ex ante regulation allows for more timely intervention, which can be critical in a 

fast-moving market. 

6.2 Overview of key remedies  

457. Before discussing each market and the proposed remedies, the Authority notes both that 

a number of the proposed remedies did not exist under the 2013 market review and that 

the proposed remedies are applied across multiple markets. 

458. Given these two points, the Authority is providing a general overview of five remedies that 

it is proposing to apply to some of the SMP operators: 

• An obligation to maintain Accounting Separation; 

• An obligation to provide regular, timely and accurate information to the Authority; 

• An obligation to ensure prices are Cost Orientated; 

• An obligation to provide wholesale access on FRAND and EOO terms; and 

• An obligation to ensure that customers have freedom of choice and do not 

experience unnecessary difficulties when switching. 

459. These remedies are described below, together with a high-level explanation of: (i) the 

concern that the remedy addresses; and (ii) how the Authority proposes that the remedy 

would work in practice.  



 

 

6.2.1 Accounting Separation 

460. Accounting Separation is a regulatory tool that enables the Authority to ascertain whether 

there are anti-competitive cross-subsidies among services provided by an SMP operator, 

or whether the operator is engaging in any form of anti-competitive pricing.  

461. This remedy is based on an obligation to prepare separate accounts for each of the 

business divisions and/or product lines operated by the SMP provider, including retail and 

wholesale activities where relevant. The provider will bear the responsibility of having to 

identify and allocate the costs and revenues associated with each business division, as 

well as the business transactions between the divisions. 

462. Accounting Separation is also an important component of a broader objective of the 

Authority, namely to ensure that charges for electronic communications services are 

transparent, non-discriminatory and cost-based (see the section below on Cost 

Orientation). 

463. In implementing Accounting Separation, the Authority is proposing the following: 

• Separated accounts must be prepared annually and must be based on a 

transparent cost allocation method; 

• The transparent cost allocation method must be based on the principle of cost 

causality.131 This requires costs to be attributed to components, services and 

business divisions strictly in accordance with the activities that cause those costs 

to be incurred. The Authority would not allow the cost of any financial penalties or 

of outage compensation paid to customers to be included in such costs; 

• Specifically, allocations under this methodology must not have the intention, or 

effect, of providing an advantage to the SMP operator at the expense of its 

competitors; 

• Separated accounts must be prepared in accordance with generally accepted 

accounting conventions, unless such conventions are shown to be irrelevant; 

• The allocation methodology must be applied consistently between accounting 

periods. Alternatively, where a change in the method of application can be 

objectively justified, it must be noted and comparative data provided according to 

the revised basis of allocation; and 

• The separated accounts must be subject to annual audit. 

464. These requirements will ensure that the Authority has a good understanding of the FAC 

associated with providing the services in question. As such, this remedy will support other 

remedies that the Authority is proposing in a number of markets, in particular Cost 

                                                            
131 ’Each cost or revenue item should be reviewed, and the business activity that caused the cost to be incurred or 
the revenue to be earned should be identified, with the cost or revenue allocated to that business division 
(e.g. wholesale, retail service or mobile, fixed networks).  



 

 

Orientation and the requirement to provide access on FRAND terms, both of which are 

discussed below. 

6.2.2 Information provision 

465. In order for the Authority to regulate effectively and to monitor compliance with ex ante 

remedies, it is critical that the Authority has market information that is up to date, accurate 

and provided in a timely fashion. 

466. This accurate and timely information is of particular importance in assessing compliance 

with regulations relating to prices. Timeliness and accuracy are essential in ensuring that 

prices for products sold are Cost Orientated, as discussed below. 

467. Furthermore, such information will support effective regulation more widely, by ensuring 

appropriate and effective regulation from an ex post perspective. In other words, having 

this information available will allow the Authority to intervene in a timely fashion and with 

a strong evidence base, should the Authority need to do so.  

468. As such, in markets where there is SMP, the Authority is proposing to require SMP 

operators to provide information on a regular basis. The sorts of information requirements 

that the Authority proposes to include in such a remedy are: 

• The menu of tariffs offered to customers, including information such as prices, the 

services provided (e.g. broadband speed) and contract terms; 

• Customer numbers and revenues associated with each tariff; 

• The costs of providing services, sub-divided by cost type (e.g. fixed, variable and 

common). The Authority notes that this relates to the Accounting Separation 

obligation as well; and 

• Customer churn—i.e. the number of new subscribers minus the number of 

subscribers who have cancelled or not renewed their subscription. 

469. Further details of this remedy are provided below under each specific market in which the 

Authority proposes that the remedy would apply. 

6.2.3 Cost Orientation 

470. In markets that lack effective competition, providers with SMP are likely to have the ability 

and incentive to set prices that can act to distort or restrict competition, as well as exploit 

consumers. Examples of such pricing practices include excessively high pricing and 

excessively low (predatory) pricing.  

471. Such pricing practices ultimately harm consumers by denying them the benefits that would 

result from an effectively competitive market. 

472. In order to address the risks of such anti-competitive conduct, in addition to the existing 

regulatory competition powers which the Authority has in a number of markets, including 



 

 

broadband and mobile, the Authority is proposing to impose an obligation on SMP 

operators to ensure that their retail prices are Cost Orientated.  

473. Furthermore, in combination with the retail Cost Orientation obligation,132 the FRAND 

requirement on wholesale access will ensure that wholesale access prices are Cost 

Orientated. This is because the compliance of the sectoral provider with the retail Cost 

Orientation remedy will be measured against the costs actually incurred by SMP providers, 

on an end-to-end basis, rather than by reference to notional internal transfer prices. Hence, 

if the retail price is set with reference to costs, and the FRAND requirement on access 

ensures that the margin between retail and wholesale prices is also set with reference to 

costs, it follows that the wholesale access prices will need to be Cost Orientated to comply 

with this obligation.  

474. The Authority notes that while this Cost Orientation remedy does act to constrain retail 

price-setting to some degree and does seek to address the same concerns as charge 

controls,133 the way in which the obligation would be imposed means that the constraint 

on SMP operators will be very different from a standard charge control. For instance, a 

traditional charge control would entail: 

• Building a detailed costing model to assess the incremental costs of each 

individual product/tariff on a forward-looking basis, forecasting potential 

subscribers and the likely incurred costs over the coming years, and making 

assumptions about asset depreciation; 

• Making assumptions about operational efficiency improvements that could be 

achieved in the short term and long term; 

• Estimating the costs of each individual product in each respective market 

(e.g. mobile/broadband tariffs); 

• Assessing the appropriate charge control basket134 of products, and whether there 

is a need to impose a sub-cap on each separate basket; and 

• Potentially imposing restrictions on pricing that act to undermine incentives to 

undertake network investment, given that providers may fear being unable to 

recover such investments. 

475. By contrast, the proposed Cost Obligation would entail the following: 

• The Authority would not require operators to build detailed product costing models, 

or to conduct any cost forecasting; 

                                                            
132 This is because concerns about wholesale prices are largely to do with concern about the ability of access 
seekers to purchase the wholesale input and compete at the retail level. As such, the Authority simply needs to 
ensure that the margin between retail and wholesale prices provides sufficient economic space for efficient access 
seekers to compete at the retail level using that wholesale input.  
133 Charge controls seek to address concerns about an operator’s ability to set abusive (e.g. excessively high) prices. 
134 Charge control baskets refer to the grouping together of products such that the operator must ensure compliance 
of the charge control conditions. As such, the average revenue from/price of products in the basket may not exceed 
the price cap. However, the sectoral providers have freedom to set different prices for the products in the basket. 



 

 

• The Authority would not make any assessment of future efficiency improvements 

that could be achieved by operators; 

• The Authority would not regulate prices for individual tariffs or products; 

• The Authority, when considering prices, would include allowances for network 

investment so that the costs of this investment would be recoverable; and 

• The Authority would take a flexible approach to pricing, to ensure that any 

regulatory intervention does not risk undermining investment incentives or 

distorting market outcomes. 

476. The Authority sets out below how the Cost Orientation remedy would be applied in practice. 

477. In simple terms, the Cost Orientation obligation builds on the Accounting Separation and 

information provision remedies described above. The Authority will use the information 

provided by sectoral providers to compare the costs and revenues of the market in 

question. 

478. In the case of broadband, the Accounting Separation remedy would require broadband 

accounts to separate the costs and revenues associated with all subscribers utilizing 

broadband services. This would include customers subscribing to broadband only, or in 

combination with other services (i.e. a bundle). 

479. In respect of the appropriate cost benchmark for the application of this Cost Orientation 

remedy, the Authority considers that the FAC standard should apply. 135  The UK 

telecommunications regulator, Ofcom, describes the FAC standard as follows:136 

FAC is an accounting concept designed to ensure that all of a firm’s relevant costs 
(both incremental and common) are attributed to its activities. If a firm set all its 
charges equal to FAC for each unit, all things being equal, it would be expected to 
recover (but not over-recover) all its costs, including all of its common costs. These 
costs typically also include an allowance for a return on capital which is measured 
at the firm’s cost of capital (i.e. its [weighted average cost of capital, or] WACC). 

480. However, the Authority considers that a strict application of the FAC cost standard is not 

appropriate in this case. If such a test were strictly applied in every calendar year, 

providers would not be able to account for market variables year on year, such as cost 

uncertainties and fluctuations. This could ultimately deter sectoral providers from 

undertaking efficient investment. 

481. Given the above, the Authority is likely to find a breach of the Cost Orientation obligation 

only in cases where revenues are significantly and persistently above FAC. 

                                                            
135 One of the key reasons for this proposed cost standard, over other alternatives such as long-run incremental costs 
(“LRIC”), is that FAC can be derived from simple accounting data, whereas other cost standards require specific 
costing models to be built.  
136 Ofcom. “Cost orientation: Review”, paragraph 3.37 [Link].  

https://www.ofcom.org.uk/__data/assets/pdf_file/0018/63261/cost_orientation.pdf


 

 

482. When it comes to assessing compliance with the Cost Orientation obligation, the Authority 

notes the following: 

• The Accounting Separation remedy will provide the basis for the assessment of 

compliance, in that it will enable the Authority to see the total revenues associated 

with subscribers to the service in question, as well as the allocated costs;  

• Given that some customers may utilize the SMP service stand-alone while others 

take it as part of a bundle, the Authority proposes to assess Cost Orientation on 

all formats in which subscribers take the SMP service in question, whether on its 

own or in a bundle;  

• In computing the costs, the Authority will divide the total number of subscribers by 

the total costs associated with providing the SMP service. The Authority will 

include in the calculation subscribers who utilize the service on a stand-alone 

basis, or as part of a bundle. This will afford the Authority the ability to compute 

the FAC per subscriber for the provision of those SMP services;  

• In computing revenues, the Authority will consider the total revenues across both 

stand-alone subscribers and bundle subscribers; and  

• Finally, in addition to the service costs of the SMP product in question, the 

Authority will include the costs associated with providing the other bundle services, 

in order to compute a full cost basis against which to compare the revenues. 

483. To set out more clearly how this would work in practice, a sample case is provided below. 

484. Suppose there are 100 customers utilizing broadband from a SMP provider, where 50 

customers are stand-alone broadband subscribers, and the other 50 subscribe to 

broadband as part of a bundle with mobile and PayTV. 

485. Based on the information provided by the SMP operator, in conjunction with the 

Accounting Separation obligation, the Authority would be able to see the costs attributable 

to the provision of broadband to these 100 customers. Assume in the above example that 

the total broadband network costs are $100 for the present fiscal year, and the average 

cost for each customer is therefore $1. This corresponds to the FAC. The Authority needs 

to consider the costs of providing the bundle customers with the other services (i.e. mobile 

and PayTV).  

486. Suppose that the average cost per customer for providing mobile services is $0.50, and 

the average cost for providing PayTV is $0.50. This means that the cost of providing the 

bundle is $2 per customer ($1 for broadband, and $0.50 for each of mobile and PayTV). 

In this circumstance, the total costs for bundle customers are calculated as 50 (customers) 

x $2 = $100. Additionally, there are the 50 customers who take broadband stand-alone, 

and the cost to serve them is $1 each, giving a total of $50. Therefore, the total cost for 



 

 

providing all services to all 100 customers who subscribe to broadband in some form is 

$150.137 

487. Having determined the FAC to service broadband customers, in any form, the Authority 

would turn to the revenues. Further expanding on the example above, suppose that across 

all 100 customers the total revenue is $150. This means that the total revenue is equal to 

the total estimated FAC. Given that revenues in this case do not even exceed the FAC, 

there would be no basis for finding that the prices charged are not Cost Orientated. 

488. In contrast, suppose total revenues are $300 across the same 100 customers. This would 

mean that total revenue was double the total cost estimate based on FAC. This is a 

material divergence between revenues and costs and could be a strong indication that the 

Cost Orientation obligation has been breached. However, before reaching such a 

conclusion, the Authority would need to investigate whether there are valid reasons to 

explain this divergence. For example, there may have been an unexpected cost shock, or 

the product may be in its early stages of development with low adoption, resulting in high 

unit costs.  

489. As can be seen from the above, the Authority does not intend to apply this test 

mechanistically. Therefore, even if it does find that revenues are above FAC, this does not 

automatically mean that the prices are not Cost Orientated. Instead, only in cases where 

revenues are significantly and persistently above FAC, and there are no compelling 

explanations for the divergence, will the Authority consider that the operator has not 

complied with the Cost Orientation obligation. 

490. Finally, the Authority clarifies that in order to carry out the test, the Authority will require 

information on all services within the bundle. If services within the bundle are not regulated, 

in order to ensure that the services that are regulated (on the basis of Cost Orientation) 

are compliant with SMP obligations, the Authority will need to gather cost and revenue 

data on all services within that bundle. In effect, therefore, the imposition of Cost 

Orientation on a single market (in conjunction with Accounting Separation and information 

provision) will require the SMP operator to provide cost and revenue breakdowns for all 

services in the bundle, whether or not these services are subject to ex ante regulation. 

491. In an assessment of an SMP operator’s costs, the Authority would not allow the cost of 

any financial penalties imposed by regulation or of outage compensation paid to 

customers for poor quality of service to be taken into account. 

492. While the remedies are applied within each SMP market, to the extent that SMP services 

are sold in bundles, the Accounting Separation and information provision remedies will 

also apply to markets in which no SMP has been found. This is because the information 

required to assess Cost Orientation compliance in any one market requires an 

understanding of the costs of all services included in such bundles. 

493. The Cost Orientation obligation will also seek to ensure that prices are not predatory. 

Predatory pricing occurs when incumbent sectoral providers “use aggressive pricing 

strategies in order to deter entrants and/or force competitors out of their industry”.138 Such 

                                                            
137 50 customers taking stand-alone: 50 x $1 = $50. 50 customers taking bundle: 50 x $2 = $100. Total is $150. 
138 Motta, M. (2004). Competition Policy: Theory and Practice. Cambridge University Press. 



 

 

pricing behavior can be remedied by imposing limits on how low sectoral providers are 

able to price, i.e. a pricing floor. Predatory pricing floors are usually set on the basis of 

some cost standard, such as LRIC.139 

494. The Authority will use a pragmatic approach to assessing predatory pricing, using the 

available cost information. For example, the cost floor could be based on the cost 

information which could be computed from the provider’s financial accounts.  

495. One approach could be to take the FAC value (as discussed above) and apply a LRIC/FAC 

ratio, likely to be benchmarked from other regulated jurisdictions where LRIC and FAC 

values are available, such as the UK. Applying this ratio to the computed FAC will provide 

an estimate for the LRIC, which could be the basis for the cost floor.  

496. Regardless of the specific cost standard used for the price floor, the SMP provider will be 

responsible for ensuring that its prices are not significantly and persistently below that 

price floor.  

6.2.4 Wholesale access on FRAND and EOO terms 

497. Market players with SMP are likely to have the ability and incentive to refuse or restrict 

access to their networks to other operators who wish to use the network to provide retail 

services. This restriction can harm consumers by limiting the scope for competition at the 

service level. As a result, the Authority is proposing to require SMP operators in certain 

markets (i.e. broadband, mobile and business connectivity) to provide wholesale access 

to their networks. 

498. As part of this obligation, SMP providers will be required to offer commercial terms to 

access seekers in accordance with FRAND.  

499. The FRAND obligation is intended to ensure that SMP providers offer access on price and 

non-price terms that are fair and reasonable, and do not discriminate between different 

access seekers, or between the SMP provider’s own retail arm and other sectoral 

providers. The FRAND obligation also means that SMP providers have to negotiate in 

good faith with potential and existing access seekers and must therefore meet any 

reasonable request for access. The FRAND obligation is therefore intended to promote 

efficient and sustainable competition at the service level. 

500. In the context of wholesale access and the prices charged for such access, FRAND 

obligations include the requirement not to initiate a “margin squeeze”. This means that the 

difference in price between the wholesale access service and the corresponding retail 

price charged by the SMP provider must be large enough to cover all relevant and 

efficiently incurred costs,140 plus an appropriate profit margin. 

                                                            
139 Other cost standards include average variable cost and average avoidable cost. 
140 This includes retail costs (e.g. the costs of marketing, customer acquisition and any equipment provided to the 
customer, such as a broadband modem) as well as any other necessary costs (e.g. the costs of international 
connectivity). 



 

 

501. Furthermore, SMP operators will be required to comply with the EOO obligation and 

ensure that the wholesale access services provided to an individual access seeker are 

equivalent to those that it provides to itself and other access seekers.  

502. The aim of the EOO obligation is to ensure that access seekers are not disadvantaged 

(relative to the SMP operators who self-supply) in relation to the quality of the service 

received. The service provided must be identical on all key service dimensions, including 

speed, reliability and the time taken to install new lines and fix faults. The SMP operator 

must thereby not offer a reduced service to access seekers relative to the service that the 

operator provides to itself. 

503. Where both the SMP operator and access seekers have made efforts to reach a 

commercial agreement but have been unable to do so, the Authority will have the power 

to intervene and make a determination as to whether or not the terms offered by the SMP 

operator comply with the FRAND/EOO obligation. Subsequently, the Authority could 

determine, after due process, the terms of the access agreement.  

6.2.5 Consumer switching and choosing the right product 

504. The Authority wants to ensure that consumers do not experience unnecessary difficulties 

when switching providers. The Authority is of the opinion that consumers should be able 

to exercise choice and take advantage of competition in electronic communications 

markets by being able to switch providers easily. Unnecessary difficulties in switching 

providers can give rise to consumers suffering harm, or even prevent switching entirely. 

505. Therefore, the Authority will require SMP operators to meet certain minimum standards 

regarding their management of consumers who are considering moving to another 

provider. The obligations under this remedy seek to ensure that consumers can purchase 

services that best meet their needs. This should subsequently drive effective competition 

and achieve better consumer outcomes, such as lower prices and higher quality.  

506. The key pillars of the Authority’s approach to consumer switching are as follows: 

• Having a “right to exit” and a maximum permitted contract length: 

consumers should be protected from being locked into contracts with burdensome 

cancellation policies or excessive contract lengths; 

• Prohibiting automatically renewable contracts: consumers should be 

protected from being automatically locked into contracts beyond the minimum 

contract period. Contracts that automatically “roll over” for another minimum 

contract period will be prohibited; and 

• Enabling straightforward and timely switching: consumers should be able to 

switch providers easily and quickly, without significant transaction costs.  

507. In addition to the above, the Authority plans to ensure that customers are always able to 

choose the product that is most suitable for them, even if the product is advertised as 

being primarily for other types of customers. For example, businesses should be able to 

purchase broadband that is targeted at residential customers. This will avoid unnecessary 



 

 

restrictions on choice of service, and thus help to ensure that consumers can choose the 

best-value product.  

508. The remainder of this section sets out the remedies that the Authority is proposing with 

respect to those markets where it has identified SMP (in section 5). The proposed 

remedies are structured on the basis of the five service areas in which the Authority 

identified SMP in the defined relevant markets. 

• Section 6.3: broadband; 

• Section 6.4: mobile;  

• Section 6.5: fixed voice; 

• Section 6.6: subscription television; and 

• Section 6.7: business connectivity.  

6.3 Broadband  

509. In section 5.2, the Authority determined that OneComm and Digicel Group hold joint SMP 

in both the retail and wholesale broadband markets. 

510. Given this joint SMP finding, the Authority is required to consider appropriate and 

proportionate remedies in each of the markets. Table 6.1 below summarizes the proposed 

remedies which are discussed in more detail throughout the remainder of this sub-section. 

Table 6.1 - Proposed remedies in the broadband markets 

Market 
level 

Operator(s) 
with SMP 

Remedy 

Wholesale  OneComm, 
Digicel 
Group 

• Obligation to provide wholesale bitstream and virtual unbundled local access 

• Obligation to ensure that wholesale access is provided on FRAND and EOO 
terms 

• Obligation to publish wholesale key performance indicators 

Retail  OneComm, 
Digicel 
Group 

• Obligation to offer broadband on a stand-alone basis  

• Obligation to ensure Accounting Separation 

• Obligation to provide information to the Authority 

• Obligation to ensure that prices are Cost Orientated 

• Obligation to publish retail key performance indicators 

• Obligation to ensure that customers can choose the right products and do not 
experience unnecessary difficulties when switching 

6.3.1 Preliminary Consultation proposals and responses 

511. In the Preliminary Consultation the Authority did not set out specific or detailed remedies 

that could be applied if the Authority found SMP in the defined broadband market. Instead, 

the Authority listed general remedy options that it would consider if it did find SMP. These 

remedy options were: (i) an obligation to provide wholesale access; (ii) an obligation not 

to set excessively high or excessively low retail prices; (iii) an obligation to meet quality of 



 

 

service standards; and (iv) an obligation to provide regular and prescribed information to 

the Authority. 

512. The Authority received a number of responses that commented directly on the proposed 

remedy options, including whether they would be appropriate and/or proportionate. 

513. Digicel Group agreed with the Authority that both ex ante and ex post approaches are 

appropriate in a functioning, competitive market. However, Digicel Group stated that, by 

definition, ex ante regulations intervene in the functioning of a market, which subsequently 

raises the risk of unintended consequences, as well as a risk of harm to the market and 

consumers, which cannot easily be reversed. 

514. Digicel Group urged caution in the Authority’s choice and application of remedies. 

Specifically, Digicel Group stated that it “does not believe that excessively high/low retail 

prices are a real risk in Bermuda”. Digicel Group therefore suggested that no remedy to 

restrict retail pricing flexibility should be imposed: “The RA’s previous experience of retail 

price controls demonstrates that retail price intervention is fraught with unintended 

consequences and unexpected effects on retail competition - retail price regulation can 

lead to a reduction in competitive intensity.”141 

515. Digicel Group did, however, acknowledge the importance of quality of service: “Digicel 

recognizes that broadband speeds need to improve (which is being supported by the 

current fiber upgrades, so that Digicel remains competitive against OneComm) and that 

customers should not face unreasonable connection delays, switching barriers or service 

outages. Digicel looks forward to understanding more about the RA’s practical, cost-

effective proposals in this area.”142 

516. OneComm highlighted a key tension in any regulatory framework for the defined 

broadband market, namely, achieving a balance between fostering infrastructure-based 

competition and access competition. OneComm went on to state: “there is a clear tension 

between allowing facilities-based competitors sufficient opportunity to enter and prosper, 

and fostering wholesale competitors who are dependent on perpetual regulatory 

largesse.”143 

The Authority’s responses to comments 

517. Digicel Group has raised an important point about unintended consequences and the 

nature of market outcomes. With this in mind, the Authority has gathered data on how 

competition has evolved since 2013. The Authority notes that, since 2013, market 

outcomes have not been optimal. However, Digicel Group assumes that a causal 

relationship exists between the previous regulatory framework and the sub-optimal market 

outcomes, which is not necessarily the case. In that sense, the revision of the Authority’s 

previous position is based on the Authority’s analysis of new market data. 

                                                            
141 Digicel response to Preliminary Consultation, page 39. 
142 Digicel response to Preliminary Consultation, page 40. 
143 OneComm response to Preliminary Consultation, page 16. 



 

 

518. In relation to retail price controls, the Authority agrees that an explicit retail price control 

can have unintended consequences. However, this potential risk does not imply that 

consumers should not be protected by regulation against anti-competitive prices.  

519. In relation to wholesale broadband access, the Authority agrees with respondents that a 

tension exists between competition at the service level (i.e. via wholesale access) and 

competition through infrastructure. Overall, the Authority is of the opinion that a middle 

ground should be sought. In order to strike a competitive balance, light-touch imposition 

of proportionate wholesale access obligations will place responsibility on market 

participants to reach mutually agreeable commercial terms. In any event, an obligation as 

set out below should help to promote competition in the market, to the benefit of 

consumers, while still giving scope for companies that have invested in their own 

infrastructure to ensure that the terms of access continue to provide appropriate 

investment incentives. 

520. The Authority notes that no respondent commented directly on the current plan to remove 

tariff-filing requirements and explicit charge controls in the market. 

521. Finally, the Authority intends to complement the above approach with the enactment of 

quality of service standards, as well as requirements to provide regular market information 

(i.e. on costs and profitability). This reporting requirement will be underpinned by the 

proposed Accounting Separation remedy discussed in paragraphs 460-464. This 

approach will give sectoral providers greater scope to promote innovation in their services 

and to compete directly. The objective of the proposed requirements is to encourage new 

access seekers to enter and compete within the market. The Authority will complement 

this with greater monitoring and information gathering, which will allow the Authority to 

make better-informed decisions and conduct more proactive investigations into allegations 

of breaches of remedies or competition abuse. 

6.3.2 Wholesale broadband remedies  

522. The Authority is proposing to impose the following obligations on the SMP providers in the 

wholesale broadband market (OneComm and Digicel Group): 

• To provide wholesale access; 

• To ensure that wholesale access is provided on FRAND and EOO terms; and 

• To publish wholesale KPIs. 

523. These obligations are discussed below. 

The obligation to provide wholesale access  

524. In 2013, the Authority imposed wholesale broadband access obligations on both 

OneComm and Digicel Group. These obligations required the price for wholesale 

broadband access to be based on the retail price for the same service, minus 15%.  



 

 

525. Given recent developments in the market and the Authority’s finding of joint SMP, as well 

as the scope for improving consumer outcomes by increasing service-based competition, 

the Authority considers that it is necessary to continue to impose wholesale broadband 

access obligations on OneComm and Digicel Group.  

526. Wholesale access obligations will encourage retail competition at the service level by 

giving efficient access seekers the opportunity to compete for customers. This can deliver 

significant consumer benefits, particularly in terms of lower prices to consumers.  

527. In response to the Preliminary Consultation, OneComm highlighted a key tension in the 

balance between fostering infrastructure-based competition and fostering access 

competition. To manage this tension, the Authority is proposing to put the onus on the 

SMP operators to reach commercial agreements with access seekers, with the Authority 

acting as an arbiter to resolve any disputes that may arise. This should provide greater 

scope for service competition and the achievement of improved market outcomes, while 

minimizing the risk of regulatory failure.144  

What the proposed wholesale broadband access obligation would cover 

528. “Wholesale broadband access” refers to the provision of wholesale broadband services 

by the owner of the network infrastructure so as to allow sectoral providers to access that 

network in order to offer their own retail broadband services.  

529. Wholesale access can come in a number of forms, including the following: 

• Re-sale: the access seeker buys a service that is identical to the incumbent’s retail 

service,145 and simply re-brands it; 

• Bitstream: the access seeker interconnects at a single point in the network for 

the purposes of providing broadband services whereby the access seeker offloads 

traffic onto its own core network to enable Internet connectivity; 

• Physical unbundling: the subscriber’s fixed connection is “unbundled”, allowing 

direct ownership by the access seeker. This requires the access seeker to install 

equipment at the location of the unbundled wiring. This form of access is relevant 

mainly to legacy forms of broadband; 

• VULA unbundling: a virtual form of unbundling whereby the subscriber’s 

connection (i.e. fibre broadband connection) is virtually unbundled, allowing the 

access seeker to take ownership of the “last mile” of the individual subscriber’s 

connection. This form of access is relevant to newer (i.e. fibre-based) broadband 

networks; and 

• Infrastructure access: access seekers are able to install their own cables into 

the SMP provider’s civil infrastructure (e.g. underground ducts and overhead 

                                                            
144 By regulatory failure, the Authority means either that the regulatory intervention fails to achieve the outcome 
intended, or that there were unintended consequences. Regulatory failure can be thought of as the counterpart of 
market failure. 
145 This is sometimes referred to as a “white label” wholesale service. 



 

 

poles). This is a purely passive form of access that requires the access seeker to 

have its own fully independent active broadband network but does negate the 

need for the access seeker to conduct its own civil works in order to install cabling 

in its own ducts. 

530. The Authority is proposing to require that the SMP providers meet any reasonable request 

for all forms of wholesale broadband access listed in paragraph 529 above. The Authority 

anticipates that bitstream and VULA are the most relevant for fiber-based broadband 

networks and are likely to be by far the most popular access products. However, SMP 

providers would also required to provide pure re-sale, physical unbundling or infrastructure 

access, if requested.  

531. While the wholesale access obligation requires SMP operators to meet all reasonable 

requests for wholesale access, the Authority does not intend this obligation to lead to an 

inefficient outcome whereby SMP operators are forced to maintain old or legacy networks 

purely because they need to meet any request for access to these networks. The Authority 

therefore wishes to make it clear that the obligation to provide access would be on a 

technology-neutral basis, and that the SMP operator can choose to decommission a 

legacy network. The SMP operator would need to ensure that it continues to provide 

services to access seekers on its new/alternative network, and that consumers are no 

worse off. In other words, the service to consumers must be at least as good as before, 

for no greater price.146 

Removing the requirement to maintain an ISP/Access distinction 

532. The Authority also notes that, under these proposals, and on the basis of the market 

definition set out in section 4.2, there would no longer be a requirement to offer separate 

ISP and Access tariffs at the retail level.147 This implies that SMP operators will be able to 

offer retail broadband services without needing to offer separate ISP and Access tariffs. 

This may mean that access seekers no longer have the option of competing on the basis 

of offering only ISP services.  

533. The wholesale access proposals set out in this Consultation Document would result in a 

wholesale broadband product that is broadly similar to the existing Access service, as 

defined in the 2013 General Determination. Hence, access seekers will instead have the 

option of owning the entire customer relationship and competing on the basis of an end-

to-end retail broadband service. 

534. Notwithstanding the above, SMP operators would be required to provide a clear migration 

process for ISP-only operators, and on that basis will be required to maintain stand-alone 

Access services until the operators have demonstrated that access seekers have 

successfully been transferred to wholesale services. 

                                                            
146 For instance, Digicel Group could choose to decommission its copper network provided that it allowed equivalent 
services to be made available on its new (fiber) network. 
147 Regulatory Authority (2013). “Regulatory Authority (Obligations for Operators with Significant Market Power) 
General Determination 2013”, BR79/2013 [LINK].  

https://rab.bm/documents/ra-legislation-obligations-for-operators-with-significant-market-power-general-determination-2013/?wpdmdl=1789&refresh=5b7c357fdfb281534866815


 

 

Wholesale access must be provided on FRAND and EOO terms  

535. The Authority proposes that SMP operators, OneComm and Digicel Group, will also be 

required to meet any reasonable request for wholesale broadband access. As part of this 

obligation, OneComm and Digicel Group must also ensure that all wholesale broadband 

services are provided in accordance with FRAND and EOO.  

536. The FRAND obligation is intended to ensure that the SMP provider offers access on price 

and non-price terms that are fair and reasonable, and does not discriminate between 

different access seekers, or between the SMP provider’s own retail arm and other sectoral 

providers. The FRAND obligation also means that SMP operators have to negotiate in 

good faith with potential and existing access seekers. At a minimum, the Authority 

considers that wholesale access should be available for each and every broadband tariff 

that the SMP operators offer at the retail level. Furthermore, any requests for other 

wholesale access services should also be met, provided that they are reasonable.148 

537. The EOO obligation is intended to ensure that the SMP operator offers access in a way 

that ensures that the SMP operator does not unduly favor its own business divisions. This 

is essentially a strengthening of the non-discrimination obligation within FRAND and 

requires that the service output offered at the wholesale level is equivalent, both across 

access seekers and when compared with the self-supplied wholesale service of vertically 

integrated SMP operators. Ultimately, the EOO obligation attempts to ensure that access 

seekers are not disadvantaged in terms of the quality of service received, relative to the 

incumbents that self-supply. In short, the service provided must be the same across all 

key dimensions, including speed, reliability and the time taken to install new lines and fix 

faults. This means that access seekers should not suffer a reduced quality of service 

relative to the service that the SMP operator provides to itself.  

538. To monitor compliance with the EOO obligation, the Authority plans to require SMP 

operators to publish wholesale KPIs. These identified KPIs would include information on 

the services that an operator provides to access seekers, and how these compare with 

the services that it provides to its own business divisions. This is discussed in paragraphs 

5501-554. 

Ensuring that prices do not lead to a margin squeeze 

539. As part of this wholesale access proposal, the Authority would lift the wholesale price cap 

currently set at the retail price minus 15%. However, the Authority wishes to clarify that 

SMP operators will need to ensure that they do not engage in a margin squeeze for 

wholesale broadband access, as part of the FRAND obligation. A margin squeeze would 

occur if the SMP operator were to set wholesale and retail prices leaving insufficient room 

to recover all relevant and efficiently incurred costs, plus an appropriate profit margin.  

                                                            
148 A reasonable request will be one in which the SMP operator, in providing that service, is not subject to an 
unreasonable disadvantage in terms of risk or cost. For example, if the requested access were to introduce a risk of 
network issues, such as service outage, or would result in significant costs to the SMP operator, that specific access 
request is likely to be not considered “reasonable”. 



 

 

540. To ensure compliance with this obligation, the SMP operator needs to ensure that, for 

each broadband tariff, the difference between the wholesale and retail price provides 

sufficient margin to allow recovery of the following efficiently incurred costs: 

• Retail costs: including the costs of marketing, customer acquisition and customer 

premises equipment. The Authority notes that, on the basis of the evidence, the 

Authority understands that the efficiently incurred retail costs are likely to be in 

excess of 15% of retail prices; and  

• International connectivity: if the wholesale access service does not include 

international connectivity and the SMP operator’s own retail broadband service 

does include this element; the wholesale price also needs to account for this 

difference. 

541. For example, suppose the SMP operator offers a broadband service for $100 per 

subscriber (per month) and that its incurred retail costs are $30 per month, based on costs 

of $20 per subscriber (per month) for marketing, customer acquisition and customer 

premises equipment, and $10 per subscriber (per month) for international connectivity. All 

these costs include a return of capital. 

542. In this case, on the basis of a $100 retail price, and $30 of retail costs, the wholesale 

broadband price would need to not exceed $70.149 If, instead, the wholesale price were 

$75, and the retail price of the SMP operator remained at $100, this would lead to a margin 

squeeze, and a likely finding by the Authority that the SMP operator was not meeting its 

FRAND obligation in respect of providing wholesale access. However, as with the Cost 

Orientation obligation, the Authority does not intend to apply this test mechanistically and 

would seek to investigate whether there were valid reasons explaining the results of the 

margin squeeze analysis. 

543. The Authority will assess compliance with this “no margin squeeze” condition following a 

complaint by any access seeker, although the access seeker would need to support its 

complaint with evidence. Any subsequent investigation by the Authority will use all the 

relevant information made available, especially the information made available from the 

Accounting Separation and Information Request remedies.150 

The role of the Authority in ensuring compliance with wholesale access obligations 

544. The Authority anticipates that the wholesale access framework will allow service 

competition in the broadband market to improve significantly in the short term and long 

term, particularly with regard to the quality and price dimensions for retail consumers. 

                                                            
149 If the wholesale price were instead $75, the access seeker would be faced with two options: (i) to charge a retail 
price of $100 and lose $5 on each customer; or (ii) to charge a retail price of $105 and risk not attracting customers 
(given that the SMP operator is charging $100). 
150 Furthermore, as part of future information requests, the Authority will seek to gather from current and potential 
future access seekers more information on their costs. This information will allow the Authority to understand what 
retail/wholesale margins are required for access seekers to be able to compete effectively. 

 



 

 

Furthermore, the Authority expects SMP operators to act in good faith in providing 

wholesale broadband access. 

545. However, if the Authority is made aware that SMP operators are not negotiating with 

access seekers in good faith, are failing to provide access upon reasonable request, or 

are not meeting the obligations of offering wholesale broadband access on FRAND and 

EOO terms, the Authority will intervene. The Authority expects such an intervention to be 

triggered by a formal complaint being received by the Authority from the access seeker.151 

546. In situations where an SMP operator and access seeker are negotiating on the terms of 

wholesale broadband access, and an agreement is not reached, and where an operator 

can clearly demonstrate that it has made “all reasonable efforts” to reach an agreement, 

the Authority may need to intervene.  

547. The Authority is of the opinion that “all reasonable efforts” will usually imply that, if a single 

iteration of negotiations is insufficient, there must be at least a second iteration during 

which the parties elaborate on why they consider their proposed terms need to be adjusted 

to meet the EOO and FRAND requirements.  

548. Where, after the SMP operator and access seeker have made all reasonable efforts and 

an agreement cannot be reached, either the SMP operator or the access seeker may 

request that the Authority step in to determine whether the FRAND and EOO terms have 

been met.152 

549. Specifically, the Authority will assess whether the terms of wholesale access offered by 

the SMP operator provide the same level of price, functionality and service as the SMP 

operator offers to its own business division. In other words, the Authority will seek to 

ensure that the access offered is on an EOO basis, and that prices do not result in a 

margin squeeze.  

Obligation to publish wholesale KPIs 

550. In order to track the service quality that SMP operators are offering to wholesale access 

seekers, the Authority proposes to require the SMP operators to publish on their 

websites153 specific wholesale KPIs according to the service offered to access seekers, 

as well as the services that the operators provide to their own retail business divisions.  

551. Requiring wholesale KPIs to be published will provide transparency about the quality of 

the wholesale service offered, as well as data against which to assess whether the SMP 

operators are complying with their FRAND and EOO obligations. 

                                                            
151 In any intervention, the Authority will assess the request and the evidence before making a determination, not only 
on whether the SMP operator has complied with its regulatory obligations in respect of pricing wholesale access, but 
also on what terms the operator will be required to offer access (for that access seeker) in order to comply with the 
operator’s regulatory obligations. 
152 As part of the assessment process, the Authority will first consider the viability of the potential or existing access 
seeker’s business plan. If the Authority finds that the plan is not viable, it will not act to intervene in the market.  
153 As well as to provide the data directly to the Authority. 

 



 

 

552. The Authority sets out below its current proposals on the specific KPIs that the SMP 

operators would be required to publish. As part of this consultation, the Authority is inviting 

comment on the proposed broadband KPIs, to ensure that these measures sufficiently 

capture key quality dimensions and that they do not lead to overly burdensome reporting 

requirements for operators.154 

553. The Authority’s proposed wholesale broadband KPIs are: 

• The time taken to connect and/or migrate a retail customer, according to the retail 

business division of the SMP provider and for each access seeker; 

• The time taken to address network faults, from when the fault was first identified, 

according to the retail business division of the SMP provider and access seekers. 

Faults are defined here as lost or impaired service due to issues in the wholesale 

network (i.e. faults that are the responsibility of the SMP operator); 

• The number of faults that need to be fixed according to the retail business division 

of the SMP provider and access seekers. 

6.3.3 Retail broadband remedies 

554. The retail broadband regulations introduced in 2013 included price caps and a detailed 

tariff filing and notification requirement. As noted in the Preliminary Consultation, the 

Authority is of the view that the continuation of the prevailing remedies are not optimal for 

achieving the objectives for the electronic communications sector in Bermuda. The 

reasons for this are as follows: 

• The tariff notification process for retail products has proven to be ineffective as it 

does not require a sufficient level of information for the Authority to appropriately 

and adequately determine the relationship between the cost of services provided 

and the requirement to ensure that proposed tariffs are fair and reasonable; 

• The 2013 price control remedies do not have a direct relationship to the costs of 

providing electronic communications services. They are therefore not explicitly 

designed to encourage and reward efficient behaviour, nor do they ensure that 

consumers are paying affordable prices relative to the costs of provision.  

555. In response to the Preliminary Consultation, Digicel Group notes the risks associated with 

retail price regulation and the importance of quality of service:155 

The RA’s previous experience of retail price controls demonstrates that retail price 
intervention is fraught with unintended consequences and unexpected effects on 
retail competition - retail price regulation can lead to a reduction in competitive 
intensity.  

                                                            
154 The Authority is also keen to understand from access seekers what KPIs they believe are most important for the 
Authority to track. 
155 Digicel Group response, pages 39 and 40. 



 

 

Digicel recognizes that broadband speeds need to improve (which is being 
supported by the current fibre upgrades, so that Digicel remains competitive 
against OneComm) and that customers should not face unreasonable connection 
delays, switching barriers or service outages. Digicel looks forward to 
understanding more about the RA’s practical, cost-effective proposals in this area.  

556. Taking all of this into account, the Authority considers it appropriate and proportionate to 

impose six retail broadband market remedies: 

• an obligation to offer broadband on a stand-alone basis; 

• an obligation to ensure Accounting Separation; 

• an obligation to ensure prices are Cost Orientated; 

• an obligation to provide information to the Authority; 

• an obligation to publish retail KPIs; and 

• an obligation to ensure that customers can choose the most appropriate product 

and do not experience unnecessary difficulties when switching. 

557. These proposed remedies are discussed below. 

Obligation to offer stand-alone retail broadband service 

Purpose of the obligation 

558. The Authority proposes to require SMP providers to offer each retail broadband 

speed/tariff on a stand-alone basis so that consumers can acquire a broadband service 

outside of a bundle of services.  

559. This obligation addresses the concern that consumers may be forced to purchase other 

services that they would otherwise not have wanted to buy from the same service provider 

(or at all). As such, by imposing the obligation to offer broadband services on a stand-

alone basis, the Authority would be ensuring that customers have the full range of options 

when choosing their service provider or providers.  

Implementation of the obligation 

560. Stand-alone broadband refers to the offering of retail broadband services that allows the 

consumer to access the Internet. In the 2013 market review, a distinction was drawn 

between ISP and Access services in the broadband sector. This distinction was 

established in the 2013 market review.156 The Authority sees no reason to mandate the 

                                                            
156 See the 2013 General Determination on Obligations for Operators with Significant Market Power [Link]. 

 

https://rab.bm/documents/ra-legislation-obligations-for-operators-with-significant-market-power-general-determination-2013/?wpdmdl=1789&refresh=5b7c357fdfb281534866815


 

 

continuation of this distinction. Consequentially, SMP operators will be allowed to bundle 

these services together.157 

561. However, SMP operators under this obligation will be required to offer a retail broadband 

service that is unbundled from any other telecoms service (e.g. fixed phone, mobile or 

PayTV).  

562. The Authority notes that if it saw evidence that operators were seeking to evade this 

regulation through pricing strategy,158 it would consider intervening through use of its ex 

post powers.  

Accounting Separation 

563. In conjunction with the information provision obligations set out below, the Authority plans 

to oblige SMP operators to maintain Accounting Separation. This obligation will enable the 

Authority to observe, inter alia, the costs and revenues of providing broadband services 

on an end-to-end basis in the retail and wholesale market. 

564. This Accounting Separation obligation is discussed in paragraphs 460-464 above. 

Obligation to ensure prices are Cost Orientated 

565. The Authority proposes requiring SMP operators to ensure that retail broadband prices 

are Cost Orientated. As set out in paragraphs 470-496, under the Cost Orientation 

obligation, revenue that is attributable to broadband services must not be significantly and 

persistently above the FAC of providing the broadband services, and prices must not be 

significantly and persistently below a price floor (hence preventing predatory pricing). 

Obligation to provide information 

566. In coordination with the Accounting Separation obligation, the Authority proposes to 

require SMP providers to submit regular and detailed information to the Authority. 

567. With this information, the Authority will be able to assess whether the prices charged for 

broadband at the retail level are Cost Orientated. Additionally, the financial information 

obtained will assist the Authority in determining whether the SMP operators are complying 

with all other obligations (such as not engaging in a margin squeeze). Access to regular 

and detailed information will ensure that the Authority is better informed about the market 

developments. Having access to this information will also enable the Authority to quickly 

respond to any dispute that may arise, and ultimately to intervene on an ex post basis 

where appropriate. 

                                                            
157 Due to the very small market share of access seekers providing Access services (see paragraph 330), the 
Authority considers that it would be disproportionate to require the offering of retail Access services without ISP. 
Stand-alone broadband therefore refers to both Access and ISP services together. There is no obligation to provide 
Access services on a stand-alone basis, although the SMP providers may do so if they wish. 
158 For example, by pricing a stand-alone broadband tariff very high, such that the bundled price is not significantly 
more. One example would be setting charging $200 for a broadband and PayTV bundle and then charging $199 for 
stand-alone broadband. 

 



 

 

568. These proposed reporting obligations involve the requirement to provide both retail and 

wholesale information. The Authority notes that despite this being a retail remedy, it is not 

unreasonable to also request wholesale information, given that wholesale services are an 

essential input into the retail services. Furthermore, compliance with some remedies 

requires comparison of retail and wholesale information. 

569. The Authority therefore proposes that SMP providers submit the following information on 

a quarterly basis. Furthermore, the submitted information must be audited annually.159  

Wholesale information 

• Total costs of submarine cable connectivity, sub-divided by capital expenditure 

(“CAPEX”) and operating expenditure (“OPEX”), and the proportion of these costs 

that are allocated to the provision of broadband services. 

• Total costs of the core network, sub-divided by CAPEX and OPEX, and the 

proportion of these costs that are allocated to the provision of broadband 

services.160 

• Total costs of the access network, sub-divided by CAPEX and OPEX, and the 

proportion of these costs that are allocated to the provision of broadband services 

(including on a per-household basis). 

• Total overheads, and the proportion of these costs that are allocated to the 

provision of wholesale broadband services. 

• Network coverage, in the form of the number of premises connected. 

• The number of premises connected, sub-divided according to the retail arm of the 

SMP provider and for each access seeker. 

• The number of wholesale broadband access lines sold, sub-divided by type of 

access, speed and access seeker. 

• The total revenue from access lines sold, sub-divided by type of access, speed 

and access seeker. 

Retail information 

• Total retail broadband costs, sub-divided by department (marketing, customer 

service, retail stores, etc.). 

                                                            
159 The Authority will require regular information, but also wishes to ensure that the obligation is proportionate. As 
such, quarterly data with annual auditing should balance the need for the Authority to have regular and accurate 
information, while minimising the administrative burden on SMP operators. 
160 Cost allocation to broadband will be based on broadband as a proportion of assets or earnings before interest, 
taxes, depreciation and amortization (“EBITDA”). 



 

 

• Total overheads, and the proportion of these costs that are allocated to the 

provision of retail broadband services. 

• All retail broadband tariffs currently available, as well as any legacy tariffs still 

being used by customers, along with information on their service characteristics 

(e.g. price and speed). 

• The number of retail broadband customers, sub-divided by retail broadband tariff 

(i.e. the headline download speed). 

• Gross and net churn of retail broadband customers, sub-divided by tariff (i.e. the 

headline download speed). 

• Average revenue per customer, sub-divided by tariff (i.e. the headline download 

speed). 

• Average download usage per month (in GB), sub-divided by tariff (i.e. the headline 

speed). 

570. As part of this comment and review period the Authority welcomes views on the specific 

information that should be requested from SMP operators. The Authority emphasizes that 

any RFI should be proportionate and reasonable given the administrative burden involved 

in the SMP operators meeting such an information request. 

571. The format of the information should be as set out by the Authority. Data should follow 

international financial reporting standards (“IFRS”) or generally accepted accounting 

principles (“GAAP“). The Authority notes that it does not have an accounting preference 

at this time, but that whichever accounting standard is adopted by the operator must be 

explained and applied consistently year to year to ensure consistency of financial reports 

over time. 

572. The precise format for providing this information will be defined during the implementation 

of the General Determination. Given the overlap between some of the information listed 

above and the information that will need to be provided in respect of other markets, the 

Authority considers that it may be appropriate for data across all markets to be provided 

in a consolidated format. 

Obligation to report retail KPIs 

Purpose of the obligation 

573. In addition to publishing KPIs in respect of wholesale services, SMP operators will be 

required to publish a small number of retail KPIs. 

574. The Authority’s objective in requiring the SMP operators to make such information public 

is to increase public awareness of the quality of service provided by the SMP operators, 

and to better inform consumers about what services are available. Most importantly, this 

information should encourage further competition between operators, specifically with 

regard to the quality of their retail service. 



 

 

575. The Authority views such information as a useful tool for measuring trends in consumer 

outcomes. If the number of consumer complaints was very high, and/or was increasing 

significantly over time, this might indicate some competition concern that may require 

regulatory intervention. 

Implementation of the obligation and KPIs 

576. Two such proposed KPIs are outlined below: 

• The average actual achieved broadband download speed, sub-divided by tariff 

(i.e. the headline download speed).161 

• The number of customer complaints, sub-divided by topic (i.e. reliability, speed, 

contractual terms, or over-billing). 

Obligation to ensure that customers can choose the right product and do not experience 
unnecessary difficulties when switching 

577. The Authority wishes to ensure that consumers do not experience unnecessary difficulties 

when switching between mobile providers. Consumers should be able to exercise choice 

and take advantage of competition in communications markets by being able to switch 

provider easily. Unnecessary difficulties can give rise to consumers not switching or 

suffering harm. 

578. In order to minimize difficulties in switching, the Authority will require SMP operators to 

meet certain standards when dealing with consumers who are considering moving to 

another provider. The obligations under this remedy seek to ensure that consumers can 

acquire services that best meet their needs, including value for money. This should 

subsequently drive effective competition, and ultimately achieve better consumer 

outcomes, such as lower prices or improved quality of service. 

579. The key principles of the Authority’s approach to consumer switching are as follows: 

• Having a “right to exit” and a maximum permitted contract length; 

• Prohibiting automatically renewable contracts; and 

• Enabling straightforward and timely switching. 

580. In addition to the above principles, the Authority plans to ensure that customers are able 

to choose their preferred product, even if that product is advertised as being primarily for 

other types of customers. For example, this remedy would allow businesses to purchase 

broadband services that are targeted at residential customers. This proposal would avoid 

unnecessary restrictions of choice and help to ensure that consumers can choose the 

best-value product.  

                                                            
161 For example, what speeds customers taking a 100Mbps broadband tariff actually receive in practice. 



 

 

581. The key principles for effective consumer switching are set out in more detail below. 

The “right to exit” and maximum permitted contract length 

582. The Authority considers it vital that consumers are not unduly locked into contracts and 

can act swiftly in response to market developments by switching products or providers. 

The following measures will help to ensure that consumers do not face undue barriers to 

switching, and therefore ensure that SMP operators face competitive pressure. 

583. First, where the contract terms change, operators must allow consumers to leave a 

contract without incurring any cancellation charges. Such changes would include price 

increases within the contractual period, or changes to the duration or service conditions 

of the contract. This “right to exit” will protect consumers against changes that are not 

clearly articulated at the start of the contract. 

584. In support of this, the Authority proposes that SMP operators must contact consumers at 

the point when such a proposed change occurs, to inform consumers that they have the 

right to exit from their current contract. Additionally, the right to exit should apply even 

when the consumer has acquired a bundle of services. 

585. Second, the Authority mandates that a 14-day “cooling-off” period should apply for all 

broadband products, to allow the consumer the right to exit the contract at any point during 

those 14 days without penalty. This period should start from the date on which the service 

starts and should run for 14 consecutive calendar days. However, the consumer may be 

liable in these circumstances for the cost of any subsidized customer premises equipment 

(“CPE”) provided (e.g. a free Wi-Fi router) and the pro-rata cost of the service at the 

contracted rate. 

586. Third, the right to exit should also apply where actual, realized broadband speeds are 

significantly different from the advertised, headline speeds.  

587. The Authority proposes to adopt a definition of a 20% differential applied to either the 

download or the upload speed. When practically applied, a customer who has acquired 

services with a reasonable expectation of experiencing 100Mbps download speeds and 

20Mbps upload speeds should not experience download speeds below 80Mbps or upload 

speeds below 16Mbps.162 A failure to meet either the upload or the download speed would 

result in a right to exit.  

588. The Authority welcomes inputs on the definition of “significantly different”, and on how the 

Authority should approach situations where customer speeds are affected by factors 

outside of the operator’s control, for example bad weather or technical malfunction. The 

Authority also welcomes inputs on how such an obligation should be implemented in view 

of factors such as network congestion (e.g. during peak hours). 

                                                            
162 On the basis that 20% would provide a range to account for possible variance in throughput, for example where 
there are network traffic issues. While a wider range could be considered, this also increases the risk of potential 
consumer harm. For example, if the range was 50%, a consumer who purchases a 100Mbps service would not be 
able to invoke this regulation unless its service fell below 50Mbps. 



 

 

589. If a customer complains to an SMP operator about speeds experienced, the Authority 

proposes that the SMP operator should have 30 days to improve the speeds such that 

they are not “significantly different” from the advertised speeds, before the customer gains 

the right to exit. The SMP operator must inform the customer about their right to exit at 

this point. 

590. Fourth, the Authority mandates a maximum permitted contract length for retail broadband 

products of 24 months. Specifically, when contracts are longer than 12 months, an 

alternative choice with a contract period of 12 months or less must also be offered. This 

will ensure that consumers have a choice over contract length and are not locked into 

contracts for excessively long periods. 

591. Fifth, each contract must include a provision granting consumers the option to terminate 

their contract at any time upon payment of a reasonable termination fee (reflecting only 

the payments to be made during any remaining minimum contract period). This will protect 

consumers from being unduly locked into contracts and subsequently unable to switch to 

another provider. Under this scenario, the SMP operator would be entitled to the sum of 

the remaining payments due as part of the contract and to the return of any equipment 

that has been loaned to the customer.  

592. The operator may also impose a Cost Orientated cancellation charge to cover the costs 

of administration. However, this administration charge can cover only the actual costs 

incurred in dealing with the customer cancellation process and is therefore likely to be very 

small in relation to the contracted amount. 

593. Table 6.2 below presents a summary of the fees that may be charged to the consumer 

upon exit of a broadband contract. 



 

 

Table 6.2 - Permissible fees for broadband contract termination 

Timing of contract cancellation Fees that may be charged to the customer 

Within the 14-day cooling-off period Any subsidized CPE costs, plus the pro-rata cost of 
the service to date163 

After the 14-day cooling-off period, but within the 
minimum contract period (e.g. 12 months) 

The customer must pay for the service until expiry of 
the minimum term,164 even though the customer 
may not be utilizing the service165 

After the end of the minimum contract duration 
(when the consumer is on a one-month rolling 
contract with 30 days’ notice) 

The remaining payments covering the 30-day notice 
period166 

 

Prohibiting automatically renewable contracts  

594. Under an automatically renewable contract, if the consumer does not proactively switch 

products or providers at the end of the initial contract period, the contract will “roll over”, 

incurring a new minimum period. Automatically renewable contracts are therefore a way 

in which SMP operators seek to “lock in” consumers for longer than their initial contract 

period.  

595. The Authority wishes to prevent consumers from being locked into their contract beyond 

the initial minimum contract period by unwittingly being rolled over to a new contract 

without their expressed consent. As such, automatically renewable contracts will be 

banned for SMP operators. 

596. Prohibiting these types of contractual provisions will mean that consumers will face fewer 

barriers to switching and will encourage competition in the market. 

597. The Authority proposes that at the end of the minimum contract period, consumers will by 

default be placed on one-month rolling contracts on the same terms as their existing 

contract. Consumers will subsequently be able to break the contract with no more than 30 

days’ notice.  

Straightforward and timely switching  

598. The Authority considers it vital that consumers are afforded the opportunity to choose their 

preferred broadband product. This would mean that consumers are able to easily and 

                                                            
163 For example, assume that a customer bought a broadband service 20 days ago, and the service was installed and 
connected 10 days ago so the customer has been able to use the service for 10 days. The customer now decides 
they no longer wish to utilize the service. Since the customer is within the 14-day cooling-off period, they have the 
right to cancel the service. In doing so, they would need to pay for the 10 days of service that they have utilized (at 
the pro-rata contract rate, i.e. 10/31 of the monthly cost) and to cover any costs incurred by the supplier for 
installation, connection and equipment. 
164 Subsidized CPE costs would not be applicable in this case because any subsidy would be expected to be 
recovered through the full value of the contract, which may be charged to the customer at this point. 
165 For example, assume that a customer has been on a 12-month contract for exactly 10 months and wishes to exit 
the contract. Since the customer is not within the cooling-off period, they would be liable for the remaining payments 
(the monthly cost x 2). 
166 For example, assume that a customer has been on a 12-month contract for exactly 12.5 months (half a month 
beyond the minimum contract period). The customer wishes to exit the contract and initiates the 30-day notice period. 
They are therefore liable for the costs of the service for the 30-day notice period. 



 

 

quickly switch services or service providers and face no unnecessary or disproportionate 

barriers in switching. 

599. The Authority is proposing two measures to ensure straightforward and timely switching: 

• SMP operators must ensure that the switching process is straightforward, 

requiring as little time and effort from consumers as possible. Operators must also 

ensure that the switching is efficient and timely, and that consumers do not 

experience gaps in their service when switching providers. These measures are 

likely to increase switching and thus competition in the market, and subsequently 

drive consumer benefits. The Authority will monitor the rates of switching in the 

market through the information provided by operators (see paragraphs 567-572); 

• The Authority is proposing that operators be obliged to notify customers when 

their minimum contract period ends. The Authority is inviting views on this. Such 

a remedy should encourage consumers to access information in the market, and 

thus increase competition. 

Allowing customers to choose the most appropriate product or products 

600. The Authority wishes to promote consumer choice and ensure that all consumers can act 

on information by having the option to choose the most appropriate product or products. 

As such, the Authority wishes to ensure that no retail customer is discriminated against on 

the basis of their intended use of a broadband service. 

601. The Authority is aware that certain unnecessary barriers to consumer choice may currently 

exist for some business customers. SMP operators are therefore required not to 

discriminate between customers buying retail broadband on the basis of their intended 

use (i.e. whether they are residential or business users). 

602. This provision will allow businesses to make use of retail broadband services in 

circumstances where the businesses consider that this retail service will best suit their 

requirements, thereby negating the need for them to acquire much more expensive leased 

line services that may not effectively satisfy their requirements. 

6.4 Mobile 

603. As set out in section 5.3, the Authority has concluded that OneComm and Digicel Group 

have joint SMP in both the wholesale and retail levels of the mobile market. On this basis, 

the Authority proposes to apply a number of remedies, which are set out in this section. 

Table 6.3 below provides a brief summary of the proposed remedies in the wholesale and 

retail mobile markets. 



 

 

Table 6.3 - Proposed remedies in mobile markets 

Market Operator(s) with 
SMP 

Remedy 

Wholesale mobile167  OneComm, 
Digicel Group 

• Obligation to provide wholesale access 

• Obligation to ensure that wholesale access is provided on FRAND 
and EOO terms 

• Obligation to publish wholesale KPIs 

Retail mobile  OneComm, 
Digicel Group 

• Obligation to offer mobile services on a stand-alone basis 

• Obligation to ensure Accounting Separation 

• Obligation to ensure prices are Cost Orientated 

• Obligation to provide information to the Authority 

• Obligation to publish retail KPIs 

• Obligation to ensure that customers can choose the right products and 
do not experience unnecessary difficulties when switching 

6.4.1 Preliminary Consultation proposals and responses 

604. In the Preliminary Consultation the Authority set out a series of potential remedies to 

address competition concerns that may exist in the mobile market. These remedies 

include (i) an obligation to provide wholesale access to MVNOs; (ii) an obligation not to 

set excessively high or low retail prices; (iii) an obligation to meet certain quality of service 

standards; and (iv) an obligation to provide prescribed information regularly.  

605. The responses received to the Preliminary Consultation commented on some of these 

alternatives. 

• Digicel Group considered that the MVNO access obligation supports competition 

at a service level. It commented that setting wholesale access prices on a Cost 

Orientated basis is complex because cost models cannot easily associate 

incremental costs and consumers’ willingness to pay. 

• Digicel Group did not regard excessively high prices as a risk in Bermuda because 

of significant competitive pressure between OneComm and Digicel Group. In 

addition, Digicel Group considered that the risk of predatory pricing is not 

consistent with the Authority’s views on benchmarking and profitability. 

• Digicel Group did not consider a detailed information provision to be necessary or 

appropriate as this provision can undermine competition if the information is made 

public, even in a summarized form, or in the event of leakage. 

• With regard to the broadband market, OneComm considered that the approach to 

wholesale access should not remove incentives for future investment in 

infrastructure by allowing a “risk-free” alternative to access the market as an 

MVNO. 

                                                            
167 The Authority notes that it did consider imposing an obligation to report KPIs in respect of wholesale mobile 
markets. However, given that no one currently uses mobile access services, the Authority considers the imposition of 
such an obligation disproportionate at this time. 



 

 

606. The Authority notes that no comments were received in regard to remedies to ensure the 

quality of wholesale mobile service. 

The Authority’s response to the comments received 

607. The Authority agrees with Digicel Group that assessing the appropriate wholesale access 

price is complex. However, the Authority considers that consistency between wholesale 

prices and what would be expected in a competitive market is important. The Authority 

also notes that there are several ways of assessing such costs and that many other 

jurisdictions base wholesale access price regulation on cost analysis. Notwithstanding this, 

the Authority is not proposing to impose a specific price cap on wholesale prices in the 

mobile sector. Instead, the Authority is proposing the imposition of a Cost Orientation 

obligation on retail prices, together with the requirement to provide wholesale mobile 

access on FRAND and EOO terms.  

608. With regard to retail prices for mobile services, analysis undertaken by the Authority 

indicates that prices of mobile services in Bermuda are higher than those in other 

comparable countries, as shown in Figure 5.7. Profitability analysis undertaken by the 

Authority has highlighted that OneComm and Digicel Group are likely to have been making 

returns on mobile services in excess of what the Authority would expect in an effectively 

competitive and well-functioning mobile market.168 

609. With regard to information provision and confidentiality, it should be recognized that for 

any regulator to function effectively it must be able to observe and assess market 

developments. For this reason, the Authority has powers to formally request information. 

The Authority takes confidentiality very seriously and seeks to ensure that any information 

provided by an operator in confidence is not shared publicly. However, in some cases the 

Authority may need to publish data in order to explain the evidence used to support the 

Authority’s determinations. 

610. OneComm’s comment concerning investment incentives is important and something that 

the Authority has considered at length. The Authority believes that the proposals set out 

in this Consultation Document strike the right balance in allowing wholesale access to 

mobile services on fair terms and giving adequate scope for those terms to ensure that 

the right incentives remain for efficient investment. 

6.4.2 Wholesale mobile remedies 

611. To address the finding of SMP in the wholesale mobile market, the Authority is considering 

three obligations on OneComm and Digicel Group: 

• An obligation to provide wholesale access; 

• An obligation to ensure that wholesale access is provided on FRAND and EOO 

terms; and 

                                                            
168 See the Preliminary Consultation, section 5.2.6 [Link]. 

https://rab.bm/documents/2017-10-17-review-of-electronic-communications-sector-pdf/?wpdmdl=11769&refresh=5b7c31bf9c0fc1534865855


 

 

• An obligation to publish wholesale KPIs. 

612. Before discussing the proposed remedies, the Authority notes that the 4G spectrum 

licences include the obligation for OneComm and Digicel Group to offer wholesale access 

to mobile services. This obligation recognizes the market power created for each of the 

two entities as a result of being the only winners of 4G spectrum.  

613. Specifically, the 4G licence conditions included a number of provisions:169 

• “HDS-1 Licensees shall, upon request from an unaffiliated ICOL holder, be subject 

to an obligation to provide wholesale mobile services, including on a capacity 

lease basis, using any of the HDS Frequencies”; 

• “Each Licensee shall be required to negotiate in good faith and provide 

services, upon request to unaffiliated third parties seeking to act as MVNOs, on a 

fair and reasonable basis”; 

• “The Licensee shall promptly commence negotiations following receipt of a 

reasonably detailed request for the provisions on wholesale mobile services”; 

• The Licensee shall “provide the requesting party with wholesale mobile access 

and termination services that enable the requesting party to provide the full 

range of mobile voice and data services to its customers on a resale basis, 

subject to reasonable terms and conditions”; 

• The terms and conditions must be “no less favourable than those which the 

Licensee provides to its own affiliates, at speeds and service quality levels that 

are the same as those on offer to its own retail customers”; 

• Wholesale mobile prices that are set on the basis of retail prices minus some 

percentage (to account for retail costs) “shall be no less than 15% (unless the 

Licensee provides evidence to the Authority’s satisfaction that a discount of other 

than 15% is justified)”; 

• “If the requesting party is unable to reach agreement with the Licensee on 

reasonable terms and conditions within 60 calendar days following the date 

on which the requesting party submits its request to the Licensee, the requesting 

party may refer the matter (or any unresolved issues) to the Authority” 

• “The Authority shall have the discretion to impose mandatory interim terms 

and conditions on the Licensee after conferring with both parties, and these 

interim terms and conditions shall remain in full force and effect until a definitive 

agreement is reached between the parties or the relevant terms and conditions 

are determined by the Authority.” 

                                                            
169 Schedule to Regulatory Authority (Request for Applications for the Assignment of Designated HDS-1 Frequencies 
in the 850 MHz,700 MHz, and 2100 MHz Bands) General Determination 2016 (19 May 2016), paragraph 67 [Link]. 

 

https://rab.bm/documents/hds-1-rfa-schedule-to-the-general-determination-16-05-19/?wpdmdl=1682&refresh=5b7d8b2372f7a1534954275


 

 

614. Given the Authority’s current assessment of the wholesale mobile market, and the 

provisional finding of SMP for OneComm and Digicel Group, it seems appropriate to 

provide more clarity on the terms on which wholesale mobile access should be 

provided.170 

615. In a similar vein to the broadband analysis, the Authority is of the view that a wholesale 

mobile access approach should foster competition at the retail level by allowing efficient 

access seekers to enter the market, while still allowing network operators to receive fair 

returns on their network investments. This would ensure that sectoral providers remain 

incentivized to undertake future, economically efficient investments that can deliver 

benefits to consumers in the long run. 

616. Given that the HDS-1 Licensee obligations already cover much of what the Authority would 

propose with respect to wholesale mobile access, the Authority is of the opinion that further 

clarity and guidance are required, specifically on how the Authority will assess offers from 

licensees for wholesale mobile access, as well as a number of complementary 

obligations.171 

Obligation to provide wholesale mobile access on FRAND and EOO terms (to complement 
prevailing licensee obligations) 

617. To ensure that the mobile market is functioning efficiently, and that wholesale services can 

be effectively used by efficient access seekers, the Authority proposes to require that, in 

addition to the prevailing licensee obligation, wholesale mobile access is provided on 

FRAND and EOO terms. The definition of these terms in respect of broadband is set out 

in paragraphs 524-549.  

618. Consistent with the HDS-1 licence conditions, and the proposals with respect to wholesale 

broadband access, if market evidence indicates that network operators are not meeting 

their FRAND and EOO obligations,172 the Authority will intervene and determine the terms 

of access.  

Obligation to publish wholesale KPIs 

619. The Authority proposes to oblige the SMP operators to publicly report on several KPIs in 

order to provide transparency about the operators’ service quality to wholesale customers 

(i.e. MVNOs), as well as evidence on which to assess whether the SMP operators are 

indeed meeting their FRAND and EOO obligations. 

                                                            
170 The Authority wishes to note that, on the basis of finding joint SMP in the wholesale mobile market, and given the 
market outcomes observed (including the degree and nature of competition concerns), absent the HDS Licensee 
conditions in respect of wholesale access, the Authority would propose at this time to impose a suite of wholesale 
mobile access conditions on OneComm and Digicel that cover much the same obligations. 
171 Specifically, the Authority considers that the current market dynamics may not be conducive to an effective and 
well-functioning wholesale mobile market in respect of wholesale access. As such, in the absence of appropriate 
regulation to provide guidance on terms of access, efficient market entry may not take place. 
172 SMP operators should meet all reasonable requests for wholesale access. This implies that the acceptance or 
rejection of a particular set of commercial terms should be based only on whether there is a mutual agreement that 
the terms are FRAND and there is EOO. 



 

 

620. The Authority’s proposed wholesale mobile KPIs are: 

• The number of days taken to port a mobile number, sub-divided by each MVNO, 

and for the SMP operator’s own retail arm; 

• The number of days taken to restore service to a customer, sub-divided by each 

MVNO, and for the SMP operator’s own retail arm; and 

• The number of calls dropped/blocked, sub-divided by each MVNO, and for the 

SMP operator’s own retail arm. 

621. While the Authority understands that there are no MVNOs operating in the wholesale 

market at present, the Authority is inviting comments from the public as part of this 

consultation. The Authority wishes to ensure that if MVNOs choose to enter the market at 

some point, the proposed KPIs sufficiently capture the key quality dimensions. The 

Authority notes that any KPIs imposed on operators must be technically feasible and not 

lead to overly burdensome reporting requirements for the SMP operators.173 

6.4.3 Retail mobile remedies 

622. Before setting out the proposed remedies to address the finding of joint SMP in the retail 

mobile market, the Authority wishes to explicitly note that it is minded to remove the 

requirements for providers to notify the Authority about changes to their tariff portfolio and 

the prescriptive retail price regulation. Instead, the Authority proposes the following 

obligations: 

• An obligation to offer stand-alone products; 

• An obligation to ensure Accounting Separation; 

• An obligation to set retail prices on a Cost Orientated basis; 

• An obligation to provide information to the Authority; 

• An obligation to publish retail KPIs; and 

• An obligation to ensure that customers can choose the right products and do not 

experience unnecessary difficulties when switching. 

623. These proposed remedies are discussed in depth below. 

Obligation to offer stand-alone products 

Purpose of the obligation 

                                                            
173 The Authority is also keen to understand from access seekers what KPIs the access seekers believe are most 
important for the Authority to monitor. 

 



 

 

624. The Authority proposes to require SMP operators to offer the mobile element of any of 

their service offerings174 on a stand-alone basis (i.e. unbundled from any other products 

with which the mobile services might be sold). For this purpose, mobile services constitute 

combinations of allowances of minutes, Internet data and text messages. The stand-alone 

obligation would require all technical criteria of the bundled offer (e.g. data limits or 

throttling)175 to be replicated.  

625. This obligation addresses the concern that consumers may be forced to purchase other 

services that they would otherwise not wish to purchase. By imposing the obligation to 

offer mobile services on a stand-alone basis, the Authority is ensuring that customers can 

choose among several service providers the services they wish to purchase and in what 

combination.  

626. Furthermore, this remedy will address the risk that competitors in other markets may face 

unfair barriers to enter the market due to strategic bundling by the SMP operators.176 

627. The Authority notes that if it sees evidence indicating that SMP operators are seeking to 

evade this regulation through pricing strategy,177 the Authority would consider intervening 

through use of its ex post powers. 

Obligation to ensure Accounting Separation 

628. The Authority plans to oblige SMP operators to maintain Accounting Separation. This 

requirement, in conjunction with the information provision obligations set out below, will 

enable the Authority to observe and analyze the costs and revenues of providing mobile 

services on an end-to-end basis (i.e. including retail and wholesale costs). 

629. This obligation is discussed in paragraphs 460-464 above. 

Obligation to set retail prices on a Cost Orientated basis 

630. As set out in paragraphs 470-496, the Cost Orientation obligation requires that revenue 

attributable to mobile services is not significantly and persistently above the FAC of 

providing mobile services. Furthermore, the Cost Orientation obligation would also 

mandate that prices not be predatory. As such, the regulated entity will need to ensure 

that its prices are not significantly and persistently below a price floor. 

Obligation to provide information 

631. In conjunction with the Accounting Separation obligation, the Authority proposes to require 

SMP operators to submit information to the Authority every quarter. This will enable the 

Authority to periodically assess whether the SMP operators are meeting their Cost 

Orientation obligation, as well as other obligations such as not engaging in a margin 

                                                            
174 These include standard mobile contracts and mobile broadband contracts. 
175 Throttling is the intentional slowing of an Internet service. 
176 For example, if broadband services could be consumed only with a mobile bundle (i.e. the services were always 
bundled with mobile services), those operators that could not provide mobile services might be prevented from 
entering the broadband market.  
177 For example, by pricing a stand-alone broadband tariff such that the bundled price is not significantly more, such 
as pricing a bundle with broadband and PayTV at $200, and stand-alone broadband at $199. 



 

 

squeeze. Being informed about market developments, will enable the Authority will be able 

to respond more quickly to any dispute that may arise. 

632. These proposals involve the requirement to provide both retail and wholesale information. 

The Authority notes that although this is a retail remedy, it is not unreasonable to also 

request wholesale information given that wholesale services (i.e. network access) are an 

essential input into the retail services. Furthermore, ensuring that sectoral providers 

remain compliant with some remedies, such as those that prevent margin squeezes, 

requires the ability to compare retail and wholesale information. 

633. The Authority therefore proposes that SMP operators submit the following information on 

a quarterly basis. Furthermore, the submitted information must be audited on an annual 

basis.  

Wholesale information 

• Total costs of submarine cable connectivity, sub-divided by CAPEX and OPEX, 

and the proportion of these costs that are allocated to the provision of mobile 

broadband services; 

• Total costs of the core mobile network, sub-divided by CAPEX and OPEX, and 

the proportion of these costs that are allocated to the provision of mobile services; 

• Total costs of mobile backhaul, sub-divided by CAPEX and OPEX, and the 

proportion of these costs that are allocated to the provision of mobile services; 

• Total overheads, and the proportion of these costs that are allocated to the 

provision of wholesale mobile services; 

• The total number of mobile sites, along with the average cost of each site, sub-

divided by CAPEX and OPEX, and by cost group (including allocation of the core 

network178 costs, as well as overheads, backhaul costs and maintenance costs); 

• Total mobile network termination and data interconnection costs, sub-divided to 

the extent possible; 

• Network coverage, in the form of the number of premises passed by each 

technology deployed (e.g. 3G, 4G, 5G); 

• The number of MVNO subscribers, sub-divided by access seeker; and 

• The revenues from wholesale mobile access, sub-divided by access seeker. 

Retail information 

                                                            
178 The core network (or backbone) is the part of a network that connects the different parts of the access network. 
The core network also provides the gateway to other networks. 



 

 

• Total retail mobile costs, sub-divided by department (i.e. marketing, customer 

service, retail stores, etc.); 

• The proportion of overhead costs allocated to the provision of retail mobile 

services; 

• All retail mobile tariffs currently on offer, as well as any legacy tariffs still being 

used by customers, along with information on service characteristics (i.e. price 

and inclusive allowance of voice/text/data); 

• The number of retail mobile customers, sub-divided by pre-pay and post-pay 

customers and by retail tariff (i.e. the headline download speed); 

• Gross and net churn179 of retail mobile customers, sub-divided by pre-pay and 

post-pay customers; 

• ARPU, sub-divided by tariff pre-pay and post-pay customers; and 

• Average download usage per month (in GB), sub-divided by pre-pay and post-pay 

customers. 

634. The Authority welcomes views on the specific information that should be requested from 

SMP operators. The Authority notes that any required information should be proportionate, 

reasonable and not overly burdensome on the SMP operators. 

635. The precise format for providing this information will be defined by the Authority during the 

implementation of the General Determination. Given the overlap between some of the 

information listed above and the information to be provided in relation to other markets, 

the Authority considers it appropriate for data across all markets in which the sectoral 

provider is found to have SMP to be provided in a consolidated format, in line with 

whichever accounting standard is chosen (i.e. IFRS or GAAP).  

Obligation to publish retail KPIs 

Purpose of the obligation 

636. In addition to the requirement to publish KPIs in respect of wholesale services, the 

Authority is minded to oblige SMP operators to publish a small number of retail KPIs. The 

Authority hopes that making such information public will increase market-wide awareness 

of the providers’ quality of service, and better inform consumers about the services 

available. Furthermore, this information should help to spur further competition between 

operators, who may wish to compete more vigorously based on the quality of their retail 

service.  

637. Finally, such information would be a useful tool for measuring trends in consumer 

outcomes, enabling the Authority to intervene in the case of any concerns arising. 

                                                            
179 Churn means customers leaving. Gross churn is total customers who have left, net churn refers to the balance of 
customers leaving versus those new customers. Net churn can also be called “net additions” or “net adds”. 



 

 

Implementation of the obligation 

638. The Authority is seeking comments on the proposed KPIs outlined below to ensure that 

they do not lead to overly burdensome reporting requirements for sectoral providers and 

that they reflect the interests of a range of stakeholders and consumers: 

• Average mobile call connection success rate and dropped calls rate (as a 

percentage of all calls), sub-divided by tariff (i.e. the headline allowances); 

• Average download times for a standard (3Mb) file when connected to 3G or 4G 

networks; and 

• The number of customer complaints, sub-divided by topic (i.e. reliability, speed or 

contractual terms). 

Obligation to ensure customers can choose the right product and do not experience 
unnecessary difficulties when switching 

639. The Authority wishes to ensure that consumers do not experience unnecessary difficulties 

when switching mobile providers. The Authority will require SMP operators to meet certain 

standards when they are dealing with consumers considering a move to another mobile 

provider. This remedy is discussed in detail within the context of broadband, see 

paragraphs 582-602.  

6.5 Fixed voice 

640. In section 5.4, the Authority sets out its finding that Digicel Group holds SMP in the market 

for “the island wide provision of voice call origination and termination, from a fixed location”. 

Given this, the Authority is proposing a number of remedies, as set out in Table 6.4 below, 

and explained in more detail below. 

Table 6.4 - Proposed remedies in the fixed voice markets 

Market Operator(s) Remedy 

Provision of retail voice call 
services (i.e. origination from a 
fixed location) 

Digicel Group • Obligation to offer fixed voice services on a stand-alone 
basis  

• Obligation to ensure Accounting Separation 

• Obligation to ensure prices are Cost Orientated 

• Obligation to provide information to the Authority 

• Obligation to ensure customers can choose the right 
products and do not experience unnecessary difficulties 
when switching 

6.5.1 Preliminary Consultation proposals and responses 

641. At the time of the Preliminary Consultation, the Authority was still exploring the nature of 

competition in the fixed voice market, and whether there were any competition concerns. 

As such, it did not cover this market in its comment and review period, and consequently 

did not receive any responses to the consultation in this regard.  



 

 

6.5.2 Retail fixed voice remedies 

642. The Authority is proposing to impose the following obligations on Digicel Group in relation 

to its fixed voice products: 

• An obligation to offer stand-alone products; 

• An obligation to ensure Accounting Separation; 

• An obligation to set retail prices on a Cost Orientated basis; 

• An obligation to provide information to the Authority; and  

• An obligation to ensure customers can choose the right products and do not 

experience unnecessary difficulties when switching. 

Obligation to offer stand-alone products 

643. The Authority proposes to require Digicel Group to provide fixed voice services on a stand-

alone basis, allowing consumers to subscribe to fixed voice services without buying other 

bundled services, such as broadband. This remedy ensures that customers can choose 

the services that they wish to purchase from a range of options, and in what combination. 

644. The Authority notes that if it sees evidence that Digicel Group is seeking to evade this 

obligation through pricing strategy,180 the Authority would consider intervening, including 

under ex post powers.  

Accounting Separation 

645. The Authority proposes to require Digicel Group to maintain Accounting Separation. This 

obligation, in conjunction with the information provision obligation (set out below), will 

enable the Authority to observe the costs and revenues of providing fixed voice services. 

646. This obligation is discussed in paragraphs 460-464 above 

Obligation to set retail prices on a Cost Orientated basis 

647. The Authority proposes to require Digicel Group to ensure retail fixed voice service prices 

are Cost Orientated. As set out in paragraphs 470-496, the Cost Orientation obligation 

would require the revenue attributable to fixed voice services to not be significantly and 

persistently above the FAC of providing those services. Furthermore, the Cost Orientation 

obligation would also mandate that prices not be predatory and, as such, the provider 

entity will need to ensure that its prices are not significantly and persistently below a price 

floor. 

                                                            
180 For example, pricing a fixed voice service very high such that the bundle price is not significantly more 
(e.g. charging $100 for a broadband and fixed voice bundle, and then charging $99 for a stand-alone fixed voice 
service). 



 

 

Obligation to provide information 

648. Digicel Group will be required to provide retail and wholesale information. The Authority 

notes that, although this is a remedy for retail services, it is not unreasonable to also 

request information on the wholesale services, given that the wholesale services 

(e.g. network access) are an essential input into the retail services.  

649. The Authority proposes that Digicel Group submit the following information on a quarterly 

basis. Furthermore, the submitted information must be audited on an annual basis.  

Wholesale information 

• Total number of calls terminated on the fixed network; 

• Total amount of money (if any) received or paid in respect of wholesale termination 

services; and 

• Total fixed voice network costs, sub-divided by CAPEX and OPEX. 

Retail information 

• Retail fixed voice tariffs currently on offer, including the price of each tariff and the 

inclusive allowances; 

• Total number of fixed voice customers, sub-divided by tariff; 

• Total and average revenue, sub-divided by tariff; 

• Total number of calls made, sub-divided by calls to other fixed lines/mobile/long-

distance; 

• Total number of call minutes, sub-divided by calls to other fixed lines/mobile/ long-

distance; and 

• Allocation of overheads to fixed voice services. 

650. The Authority welcomes views on the specific information that should be requested from 

Digicel Group. The Authority notes that any requests for information should be 

proportionate, reasonable and not overly burdensome on Digicel Group. 

651. The precise format for providing this information will be defined by the Authority during the 

implementation of the General Determination. Given the overlap between some of the 

information listed above and the information to be provided in relation to other markets, 

the Authority considers it appropriate for data across all markets in which Digicel Group 

operates to be provided in a consolidated format, in line with whichever accounting 

standard is chosen (i.e. IFRS or GAAP).  



 

 

Obligation to ensure customers can choose the right products and without experiencing 
unnecessary difficulties when switching. 

652. To ensure that consumers do not experience unnecessary difficulties when switching or 

disconnecting their fixed voice service, the Authority is proposing a remedy underpinned 

by a number of key principles. This remedy is discussed in detail within the context of 

broadband, see paragraphs 582-602. 

6.6 Business connectivity 

653. Given the finding that Digicel Group holds SMP in the retail and wholesale supply of high-

speed leased lines outside of Hamilton, the Authority is proposing a number of remedies, 

as set out in Table 6.4 below and described below. 

Table 6.4 - Proposed remedies in business connectivity markets 

Market Operator(s) Remedy 

Wholesale high-speed leased 
lines outside of the City of 
Hamilton and contiguous 
suburbs 

Digicel Group • Obligation to provide wholesale access 

• Obligation to ensure wholesale access is provided 
on FRAND and EOO terms 

• Obligation to publish wholesale KPIs 

Retail high-speed leased lines 
outside of the City of Hamilton 
and contiguous suburbs 

Digicel Group • Obligation to ensure Accounting Separation 

• Obligation to provide information to the Authority 

• Obligation to ensure prices are Cost Orientated 

6.6.1 Preliminary Consultation proposals and responses 

654. In the Preliminary Consultation, the Authority received a few comments addressing 

business connectivity. OneComm listed the business connectivity market as one in which 

the “decision to regulate more broadly and aggressively will discourage rather than 

promote investment”. 181  The Consumer Affairs Board stated that small businesses 

currently cannot easily compare the products offered by different providers because the 

providers do not publish their business connectivity prices online. Therefore, the 

Consumer Affairs Board suggested that the Authority require providers to publish their 

business connectivity prices online. The Consumer Affairs Board also suggested 

regulating quality of service for small business connectivity products.182  

6.6.2 Wholesale business connectivity remedies 

655. To address competition concerns in the wholesale business connectivity market, the 

Authority is proposing to impose three broad obligations on Digicel Group: 

• An obligation to provide wholesale access; 

                                                            
181 OneComm consultation response, page 6. 
182 Consumer Affairs Board consultation response, page 4. The Authority understands this to mean a requirement to 
set minimum quality of service standards. 



 

 

• An obligation to ensure wholesale access is provided on FRAND and EOO terms; 

and 

• An obligation to publish wholesale KPIs. 

Obligation to provide wholesale access on FRAND and EOO terms 

656. In 2013, the Authority imposed remedies on the wholesale business connectivity markets 

with respect to providing access, including the following: 

• The obligation to provide wholesale access to all access seekers in a timely 

manner and in accordance with the terms and conditions established in the 

modified access and interconnection (“A&I”) 183  and reference access and 

interconnection offer (“RAIO”)184 process; 

• The wholesale access price is regulated using a retail minus avoidable cost 

approach, where the avoidable cost is 15%. Any changes in the retail prices must 

be immediately reflected in the wholesale access price for the business 

connectivity; 

• A separate wholesale product and price must be made available for each leased 

line service offered in the retail market; and 

• The SMP operator may not market or commercially launch a new retail service 

unless and until, in the opinion of the Authority, a fit-for-purpose equivalent 

wholesale service has been fully tested and is commercially available to access 

seekers throughout Bermuda. 

657. On the basis of the data reviewed, the Authority notes that there appears to have been 

little change to the structure and competitive dynamics for high-speed leased line circuits. 

However, this evidence also indicates that the remedies imposed in 2013 do not seem to 

have been effective. Therefore, consistent with the proposals in other markets such as 

broadband, the Authority proposes to adopt a simplified approach to wholesale access 

based on the FRAND and EOO obligations. 

658. The Authority set out its definition of this in respect of broadband in paragraphs 524-549. 

In addition: 

• Wholesale access in respect of business connectivity services refers to active 

products. The Authority proposes that the access obligation covers the 

requirement to meet any reasonable wholesale request, including providing 

                                                            
183 A&I refers to the physical and logical linking of public electronic communications networks (and any other 
networks specified by the Authority) by the same or a different sectoral provider in order that facilities or services 
offered by one sectoral provider may be made available to another sectoral provider, under defined conditions, for the 
purpose of providing electronic communications services; 
184 RAIO refers to an offer to provide Access and Interconnection services and facilities that includes a description of 
the Access and Interconnection services and facilities being offered, setting out the particular components according 
to market needs and all of the terms and conditions for Access and Interconnection to be satisfied by a sectoral 
provider wishing to enter into an Access and Interconnection agreement. 



 

 

physical infrastructure access to other operators for the purposes of those 

operators installing their own leased lines; 

• At a minimum, all the services that Digicel Group offers to its own retail business 

division should be available at the wholesale level; 

• The obligation to provide services on FRAND terms includes the requirement to 

ensure that the wholesale price does not lead to a margin squeeze; 

• EOO will be monitored on an ongoing basis through an obligation to publish 

wholesale KPIs (see below); and 

• Where access seekers and Digicel Group have made all reasonable effort to 

reach agreement but have been unable to do so, either party may request the 

Authority to step in to determine the terms of access that should apply to ensure 

FRAND and EOO compliance. 

Obligation to publish wholesale KPIs 

659. To monitor the service quality that Digicel Group is offering wholesale access seekers, the 

Authority proposes to require Digicel Group to report publicly, on a quarterly basis on its 

website, its performance against the following specific KPIs, sub-divided according to the 

service offered to access seekers as well as its own retail arm: 

• The time taken to connect and/or migrate a retail customer, sub-divided according 

to the retail division of Digicel Group and for each access seeker; 

• The time taken to address network faults (from first identification), sub-divided 

according to the retail division of Digicel Group and access seekers. Faults are 

defined here as lost or impaired service due to issues in Digicel Group’s network 

(i.e. those faults that are the responsibility of Digicel Group); and 

• The number of faults that require fixing, sub-divided according to the retail division 

of Digicel Group and access seekers. 

660. This obligation will provide transparency about the wholesale service quality offered, as 

well as an evidential basis on which to assess whether Digicel Group is complying with its 

FRAND and EOO obligations. 

6.6.3 Retail business connectivity remedies 

661. To address competition concerns in the retail business connectivity market, the Authority 

is planning to impose three broad obligations: 

• An obligation to ensure Accounting Separation; 

• An obligation to provide information to the Authority; and 

• An obligation to ensure prices are Cost Orientated 



 

 

662. These obligations are discussed below. 

Accounting Separation 

663. This obligation is discussed in paragraphs 460-464 above. 

Obligation to provide information 

664. The Authority proposes that Digicel Group submit the following information on a quarterly 

basis. Furthermore, the submitted information must be audited on an annual basis.  

Wholesale information 

• Total costs of submarine cable connectivity, sub-divided by CAPEX and OPEX, 

and the proportion of these costs that are allocated to the provision of business 

connectivity services; 

• Total costs of the core network, sub-divided by CAPEX and OPEX, and the 

proportion of these costs that are allocated to the provision of business 

connectivity services;185 

• Total costs of the access network, sub-divided by CAPEX and OPEX, and the 

proportion of these costs that are allocated to the provision of business 

connectivity services; 

• Total overheads, and the proportion of these costs that are allocated to the 

provision of wholesale business connectivity services; 

• The number of customers, sub-divided according to the retail division of Digicel 

Group and for each access seeker; 

• The number of wholesale access leased lines sold, sub-divided by type of access 

and by access seeker; and 

• Revenue from wholesale access leased lines sold, sub-divided by type of access 

and by access seeker. 

Retail information 

• Total retail business connectivity costs, sub-divided by department (marketing, 

customer service, retail stores, etc.); 

• Total overheads, and the proportion of these costs that are allocated to the 

provision of retail business connectivity services; 

                                                            
185 Cost allocation to broadband will be based on broadband as a proportion of assets or EBITDA. 



 

 

• All standard retail business connectivity tariffs currently on offer (as well as any 

legacy tariffs still being used by customers), along with information on their service 

characteristics (e.g. price, bandwidth, whether symmetric or asymmetric); and 

• ARPU, sub-divided by connection/circuit type (i.e. bandwidth). 

665. With this information, the Authority will be able to assess whether the prices charged for 

business connectivity services at the retail level are Cost Orientated, as well as whether 

Digicel Group is complying with all other obligations. In addition, the Authority will be better 

informed about the market developments, enabling it to respond more quickly to any 

dispute that may arise. 

666. These proposals involve the requirement to provide both retail and wholesale information. 

The Authority notes that, although this is a remedy for retail services, it is not unreasonable 

to also request information at the wholesale level, given that wholesale services (e.g. 

network access) are an essential input into the retail services. Furthermore, compliance 

with some remedies requires comparing retail and wholesale information. 

667. The Authority welcomes views on the specific information that should be requested from 

Digicel Group. As noted before, any requests for information should be proportionate, 

reasonable and not overly burdensome on Digicel Group. 

Obligation to ensure prices are Cost Orientated 

668. As set out in paragraphs 470-496, the Cost Orientation obligation would require that 

revenue attributable to broadband services is not significantly and persistently above the 

FAC of providing services. Furthermore, the Cost Orientation obligation would mandate 

that prices are not predatory. As such, Digicel Group will need to ensure that its prices are 

not significantly and persistently below a price floor. 



 

 

7 CONSULTATION QUESTIONS 

669. Respondents are asked to provide comments and views on any section and content in 

this Consultation Document. 

670. In addition, the Authority is particularly interested in the following questions: 

• Question 1: Do you agree with the Authority’s proposals for relevant markets (as set 

out in section 4)? 

o Question 1.a: Do you agree with the Authority’s proposal not to define a wholesale 

fixed voice termination market?  

o Question 1.b: Do you agree that it is not appropriate to define any wholesale 

subscription television markets? If not, what should such market definitions look 

like, and, on that basis, would OneComm (or any other provider) likely hold SMP? 

o Question 1.c: To what extent do consumers see paid OTT services (such as 

Netflix, Hulu and Amazon Prime Video) as effective substitutes to more traditional 

retail PayTV services, such as those offered by OneComm, WoW and Digicel 

Group?  

o Question 1.d: Do you agree with the Authority’s proposal to define “low-speed” 

business connectivity as below 20Mbps because of the competitive constraint of 

retail broadband services at speeds below this level? To what extent will high-

speed broadband services act as a comparable/substitutable to leased lines? In 

other words, is a 200Mbps/20Mbps186 retail broadband service substitutable for a 

20Mbps/20Mbps leased line service? 

• Question 2: Do you agree with the Authority’s proposals for market power assessment 

(as set out in section 5)? 

o Question 2.a: To what extent does Bluewave impose an effective competitive 

constraint on OneComm and Digicel Group in the retail and wholesale broadband 

markets? How does its presence and market impact affect the proposed joint SMP 

finding? 

o Question 2.b: To what extent do paid OTT services (such as Netflix, Hulu and 

Amazon Prime Video) and traditional PayTV providers (such as WoW and Digicel 

Group) impose a competitive constraint on OneComm?  

o Question 2.c: Do you agree with the Authority’s approach to determination of joint 

SMP (as opposed to single-provider SMP) in mobile and broadband markets?  

• Question 3: Do you agree with the Authority’s proposals for remedies (as set out in 

section 6)? 

                                                            
186 In other words, 200Mbps download speed and 20Mbps upload speed. 



 

 

o Question 3.a: Do you agree with the Authority’s proposal to require the SMP 

operators in the wholesale broadband market to provide a wholesale access as 

set forth in paragraph 530?  

o Question 3.b: Do you agree with the Authority’s proposals for the publication of 

the various suggested KPIs by SMP operators in each of the following markets:  

▪ wholesale broadband;  

▪ retail broadband;  

▪ wholesale mobile;  

▪ retail mobile; and 

▪ business connectivity. 

o Question 3.c: Do you agree with the Authority’s proposed lists of information (for 

each of the wholesale broadband, retail mobile, fixed voice, subscription television 

and business connectivity markets) that SMP operators will be required to provide 

to the Authority on a regular basis? Is there any other key information that has not 

been listed but which should form part of the ongoing information provision? 

o Question 3.d: In relation to retail broadband, what may be considered “significant” 

when assessing whether the actual/realized broadband speed is “significantly” 

different from the advised/headline speed? For example, is 20% an appropriate 

definition of significant?187 How should the Authority impose such a condition? For 

example, how should unforeseeable network issues such as flooding or 

malfunction, as well as peak-hour network congestion, be taken into account? 

o Question 3.e:  The Authority is considering removing the obligation for SMP 

operators to publish a reference interconnection offer (“RIO”), in complement to 

the wholesale access obligations (i.e. for broadband, mobile and business 

connectivity)? Should the Authority remove the RIO obligation? Why or why not?188 

o Question 3.f: Do you agree with the Authority’s proposal to remove the current 

requirements for prior notification of retail prices and with the Authority’s approach 

to Cost Orientation for retail mobile and broadband markets?  

                                                            
187 For example, if a retail broadband tariff advertises broadband download speeds of 100Mbps, should an 
actual/realised broadband speed (for the customer) of less than 80Mbps be considered to constitute “significantly” 
different? 
188 A RIO would set out the services that the operator is making available, along with the terms and conditions, such 
as price, lead-time, and the process for addressing any issues. 


